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Mr Justice Sullivan’s decision in Great 
North Eastern Railway Limited v. the 
Offi ce of Rail Regulation and others 
on 27 July 2006 is a landmark for the 
British and European railway industries. 
Had GNER’s judicial review been successful, 
it would have affected all train operators 
in the UK, both passenger and freight, 
and would have required retrospectively 
revising the charging regime they have 
followed since April 2001. The case is the 
fi rst reported in the UK and, among the 
fi rst in Europe, on Directive 2001/14/EC 
(“the Directive”). The analysis of the 
application of the Directive to the UK 
charging framework will be widely read 
across Europe.

On 29 March 2006, ORR, the independent 
statutory body that regulates Britain’s 
railways, granted Grand Central Railway 
Company Limited the right to run passenger 
services on the east coast main line 
between Sunderland and London’s Kings 
Cross, calling at York. It also permitted 
Hull Trains Company Limited to add an 
additional daily service between Hull and 
London’s Kings Cross. These new services 
will compete with GNER’s franchised 
passenger services. Grand Central and 
Hull Trains are open access operators 
(OAOs). Unlike franchisees, OAOs do 
not have a contract with the State. They 
receive no subsidy and pay no premiums; 
they stand or fall on the strength of their 
consumer proposition. 

Passenger service operators pay Network 
Rail for their rights to use the national 
track network. OAOs pay variable usage 
charges to allow Network Rail to recoup 
wear and tear costs, and capacity charges 
to refl ect the performance costs additional 
services may cause. Franchised operators 
pay the variable charge and also a fi xed 
charge, which is a contribution to Network 
Rail’s revenue requirement. As the evidence 
showed, this contribution was “an artifi cial 
construct” which did not refl ect the 
actual costs incurred by Network Rail in 
maintaining the east coast main line. 

GNER’s claim was that the differential 
charging regime for OAOs was unfair 
because OAOs and franchisees compete in 
the same market and should consequently 
be subject to the same charges. The 
argument was put in a number of ways, 
but, in essence, two allegations were made, 
namely that (i) the charging regime operated 
by the ORR was unlawful because it was 
discriminatory, contrary to the UK Railways 
Infrastructure (Access and Management) 
Regulations 2005 and the Directive (which 
the Regulation implemented); and (ii) it 
was unlawful state aid contrary to Article 87 
of the EC Treaty. A fundamental question 
for the Court was to identify which market 
was the relevant market; the upstream 
market for access to railway infrastructure 
or the downstream market for passenger 
services. The Court determined that 
for both the discrimination and state aid 
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arguments the critical market is the upstream market. 
In that market, the Court noted that a franchisee is 
typically taking over an established business, has 
signifi cant protection against variation in access 
charges through state indemnities in its franchise 
and also benefi ts from other protections such 
as force majeure and revenue protection – cap and 
collar - clauses.

OAOs have none of these protections and must create 
a new business in competition with the incumbent 
franchised operator. Further, ORR’s policy on new 
services requires OAOs to pass a tougher test than 
franchisees when applying for access rights. OAOs 
must show that their new services are not primarily 
abstractive of the revenue from established franchised 
operators: they should not predominantly “cherry pick” 
existing passengers from other operators. Consequently, 
OAOs generally look to provide new services to large 
under-served communities. Having considered the 
differences between OAOs and franchisees, the Court 
decided that a different charging regime was not only 
justifi ed, “the charging regime simply treats [franchisees 
and OAOs] differently because …they are different…”, 
but positively required under EU and domestic law.  
Accordingly, GNER’s allegations of discrimination 
and state aid were bound to fail. As the Court noted, 
“GNER’s case has focussed attention on the fi xed 
charge in isolation, but it is only one element of a wider, 
and much more complex picture. Imposing the fi xed 
charge on open access operators, while holding all the 
other parts of the picture constant, would not result in 
a non-discriminatory charging regime … but in a regime 
that was manifestly unfair to open access operators”.

Judicial review challenges must be made promptly, 
normally within three months of the decision complained 

of. However, although GNER had challenged ORR’s 
decision within three months, its substantive 
challenge was to the charging policy which ORR 
established in October 2000. GNER had consistently 
complained to ORR about the alleged unfairness of 
the open access charging regime between 2002 and 
2006, with its objections consistently rejected, but it 
waited until the 2006 decision in the Grand Central 
application before making its challenge. The Court 
accepted that “the mere fact that a policy has been 
in force and applied to the rail industry for some years 
without legal challenge … would not be a reason 
for refusing to grant GNER any relief whatsoever on 
delay grounds if the policy was found to be unlawful”. 
However, any relief would be prospective not 
retrospective. Mr Justice Sullivan noted that Grand 
Central and Hull Trains had been engaged in their 
applications for track access rights since 24 February 
2005 and had spent substantial sums in the process. 
Accordingly, even if the Court had found for GNER on 
its substantive challenge, it would not have quashed 
the decision and thereby deprived Hull Trains and 
Grand Central of their rights.

Tom Winsor and Robert Wheal are partner and 
senior associate respectively at White & Case 
in London.

The information in this article is for educational 
purposes only; it should not be construed as 
legal advice.

Copyright © 2006 White & Case



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


