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Guide for Foreign Private Issuers:  
Preparing Your Upcoming Annual Report on Form 20-F
During 2008, the US Securities Exchange Commission (the “SEC”) implemented several 
rule changes that will affect both the timing and the content of the Annual Reports filed 
by foreign private issuers on Form 20-F (“Annual Report”). Among these changes is the 
set of rules known as the Foreign Issuer Reporting Enhancements (“FIRE”) which became 
effective on December 6, 2008.1   

Some of the new rules summarized in this Guide extend accommodations to foreign  
private issuers while others provide for more stringent requirements. Also, some of the 
FIRE rules apply to upcoming Annual Reports to be filed, in respect of the 2008 fiscal year, 
on or prior to June 30, 20092 (the “2008 Annual Reports”). Other FIRE rules will apply 
only to subsequent Annual Reports. We have prepared this Guide in order to assist SEC 
reporting foreign private issuers to keep track of these important changes and the timing 
for their implementation. 	

Part I of this Guide summarizes certain rule changes affecting 2008 Annual Reports.  
Part II of this Guide provides a brief overview of certain disclosure requirements 
applicable to Annual Reports for subsequent fiscal years.

Part I: New Disclosure Requirements Applicable  
to 2008 Annual Reports

The following is a brief summary of new disclosure requirements and other regulatory 
developments affecting 2008 Annual Reports:

Annual Determination of Foreign Private Issuer Status.■■  The FIRE rules provide  
that companies must make a determination of their foreign private issuer status only  
on an annual, instead of a continuous, basis. Prior to this change, companies were  
required to monitor their foreign private issuer status on a continuous basis. If  
they lost that status, the company immediately became subject to the same reporting  
and disclosure obligations applicable to US reporting companies.3 Pursuant to FIRE, 
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SEC Rel. 33-8959; 34-58620 (September 23, 2008).1	
For purposes of this Guide, we have assumed a fiscal year ending December 31. If your company does not have 2	
a calendar fiscal year, the timing of the applicability of the new disclosure requirements discussed in this Guide 
may differ. Please do not hesitate to contact us with any questions you may have about when the new disclosure 
requirments come into effect for your company’s Annual Report.
For example, foreign private issuers are exempt from the SEC’s proxy rules and from insider reporting and short-swing 3	
profit recovery provisions of the US Securities Exchange Act of 1934 (the “Exchange Act”). Foreign private issuers also 
disclose any interim and current reports on the basis of home country regulatory and stock exchange practices (rather 
than quarterly and current reports on Forms 10-Q and 8-K, as required by US reporting companies). In addition, foreign 
private issuers are permitted to provide executive compensation disclosure on an aggregate basis if the information is 
reported on such a basis in their home jurisdiction. 
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a summary of the significant ways in which such issuer’s 
corporate governance practices differ from the corporate 
governance practices followed by US companies listed on 
the same exchange.6 Accordingly, issuers that previously 
provided this information solely through their websites must 
now begin to include this summary in their Annual Reports. 

Extension of the Two-Year Accommodation for First- 
Time Adopters of IFRS. Form 20-F currently provides an 
accommodation to foreign private issuers that are first-time 
adopters of International Financial Reporting Standards as 
issued by the International Accounting Standards Board 
(“IFRS”) that allows such first-time adopters to present  
IFRS financial statements (i.e., balance sheet, income 
statement and statements of changes in shareholders’  
equity and cash flow, and notes thereto) for the two, rather 
than the three, most recent fiscal years. To provide an 
additional incentive for the adoption of IFRS in filings with 
the SEC, this accommodation has been extended indefinitely.7 
This is consistent with the SEC’s stated policy of encouraging 
the adoption of a single set of globally accepted accounting 
standards8 that the SEC believes will benefit US investors, 
as they may better understand and compare investment 
opportunities outside the United States, as well as US  
issuers, as they may access worldwide capital markets at  
a lower cost. Accordingly, if a foreign private issuer elects  
to adopt IFRS for the first time for purposes of its 2008 
Annual Report (or any subsequent Annual Report), it can  
avail itself of the accommodation of having to provide only 
the two most recent years’ financial statements in IFRS in 
such Annual Report. 

companies are only required to assess their foreign private 
issuer status annually (on the last business day of their 
second fiscal quarter).  
 
In addition, if the company loses its foreign private issuer 
status, it is not required to immediately begin complying 
with US reporting company obligations. Rather, these 
requirements apply only as of the first day of the company’s 
next fiscal year (when the company is required to file an 
Annual Report on Form 10-K for the fiscal year in which the 
determination was made). This rule change effectively gives 
companies who lose their foreign private issuer status a 
period of six months to prepare to meet the obligations of US 
reporting companies. By contrast, a company determining 
that it qualifies as a foreign private issuer will be able to 
avail itself of the related accommodations immediately upon 
the determination date.4  

Disclosure of Differences in Corporate Governance ■■

Practices. US securities exchanges, including the New 
York Stock Exchange and the Nasdaq Stock Market, typically 
exempt foreign private issuers from many of the exchanges’ 
corporate governance requirements. These exchanges 
generally require foreign private issuers to disclose the 
significant ways in which their corporate governance 
practices differ from the practices followed by US reporting 
companies listed on the same exchange, and allow this 
disclosure to appear in either a foreign private issuer’s 
Annual Report or on its website. New Item 16G of Form 20-F5 
requires foreign private issuers with securities listed on a 
US securities exchange to provide in their Annual Reports 

Canadian issuers that participate in the multijurisdictional disclosure system (“MJDS”) are also required to test their foreign private issuer status once a year as of 4	
the last business day of their second fiscal quarter, although such issuers will continue to test their eligibility to use MJDS registration statement forms at the time 
of filing and to test their eligibility to use Form 40-F for Annual Reports at the end of their fiscal years (other than the foreign private issuer requirement). Hence, FIRE 
provides an accommodation to MJDS filers, who are no longer required to use the domestic forms as soon as they lose their foreign private issuer status.
SEC Rel. 33-8959; 34-58620 (September 23, 2008).5	
In light of recent declines in stock prices, among other things, companies should consider whether to disclose whether they are taking an exemption  6	
from Nasdaq and NYSE shareholder approval requirements for certain issuances of securities and adoption of, or amendments to, equity compensation  
plans. Taking such an exemption, for example, could facilitate the raising of additional capital or the repricing of underwater options without the need for 
shareholder approval.
SEC Rel. 33-8879; 34-57026 (December 21, 2007).7	
See, for example, the SEC’s roadmap for the potential use of financial statements prepared in accordance with IFRS by US issuers in SEC Rel. 33-8982; 34-58960 8	
(November 14, 2008).
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Part II: Disclosure Requirements Applicable  
to Subsequent Annual Reports

This section briefly outlines FIRE rules and other regulatory 
developments affecting 2009 and subsequent Annual Reports. 
Although the provisions discussed in this section do not apply  
to the 2008 Annual Reports, foreign private issuers may need  
to take actions during 2008 to be in a position to make the 
required disclosures when these new rules become effective: 

Auditor’s Attestation of Internal Controls.■■  Section 404 
of the Sarbanes-Oxley Act of 2002 requires each registrant’s 
Annual Report to include an internal control report stating 
the responsibility of management for establishing and 
maintaining an adequate internal control structure and 
procedures for financial reporting, and an assessment of  
the effectiveness of the registrant’s internal control 
structure and procedures for financial reporting. In addition, 
Section 404(b) requires the inclusion of a related attestation 
from the registrant’s independent auditors. In June 2008,  
the SEC further extended the date by which nonaccelerated 
filers9 must comply with the requirements of Section 404(b) 
until filing of their Annual Reports for fiscal years ending 
on or after December 15, 2009.10 Therefore, foreign private 
issuers that qualify as nonaccelerated filers must provide the 
auditor’s attestation for the first time in their 2009 Annual 
Reports. Management’s report regarding its assessment  
of the effectiveness of internal control over financial 
reporting must still be provided by nonaccelerated filers  
in their 2008 Annual Reports. 

Segment Data in Financial Statements. ■■ Currently, 
foreign private issuers who present financial statements in 
Annual Reports otherwise fully in accordance with US GAAP 
may omit segment data required by US GAAP.11 Such foreign 
private issuers may also provide a qualified audit opinion 
as a result of this omission of segment data. However, FIRE 

eliminates these accommodations and requires segment 
data disclosure in foreign private issuers’ Annual Reports 
beginning with fiscal years ending on or after December 
15, 2009. Accordingly, foreign private issuers who will be 
affected by this rule change should discuss this change  
with their independent auditors in 2008 so that they will  
be well-positioned to provide the appropriate disclosure in 
their 2009 Annual Reports. 

Changes in and Disagreements with Certifying ■■

Accountants. Unlike US reporting companies, foreign 
private issuers are not currently required under SEC 
rules to disclose information concerning changes in and 
disagreements with their certifying accountants in Annual 
Reports. Consequently, foreign private issuers are not 
currently required to publicly disclose whether a previously 
engaged certifying accountant resigned, declined to stand  
for re-election or was dismissed, or to publicly disclose 
certain disagreements or reportable events preceding a 
change in a certifying accountant. Foreign private issuers are 
not currently required to disclose if any types of transactions 
that caused prior disagreements were subsequently 
accounted for or disclosed in a manner different from that 
which the previously engaged certifying accountant would 
have concluded or required. New Item 16F of Form 20-F12 will 
require disclosure in foreign private issuers’ Annual Reports 
regarding changes in and disagreements with certifying 
accounts that is substantially identical to the public 
disclosure required of US reporting companies,13 beginning 
with fiscal years ending on or after December 15, 2009.  

ADR Fees and Payments.■■  Currently, foreign private  
issuers with sponsored American Depositary Receipt (“ADR”) 
programs are only required to disclose fees and charges 
payable by ADR holders in registration statements initially 
filed in connection with the establishment of the ADR 

Rule 12b-2 of the Exchange Act defines “non-accelerated filers” as having a public float of less than US$75 million.9	
SEC Rel. 33-8934; 34-58028 (June 26, 2008).10	
Currently, Item 17 of Form 20-F permits the omission of segment data presented in accordance with SFAS 131, so long 11	
as a breakdown of total revenues by category of activity and geographical market is provided. 
SEC Rel. 33-8959; 34-58620 (September 23, 2008).12	
The substantive disclosure requirements for US reporting companies are found in Item 304 of Regulation S-K. 13	
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We would be pleased to discuss any questions or concerns you 
may have regarding these new rule changes and to assist you in 
the preparation of your Annual Report in light of these changes.

program. New Item 12D of Form 20-F14 will require foreign 
private issuers to also disclose such information on an 
ongoing basis in their Annual Reports, beginning with fiscal 
years ending on or after December 15, 2009. In addition, 
new Item 12D will require foreign private issuers to disclose 
any payments they have received from depositaries in 
connection with their sponsored ADR programs.  

Accelerated Filing Deadline for Annual Reports.■■  
Currently, foreign private issuers are required to file  
their Annual Reports within six months of their fiscal  
year-end. FIRE will accelerate the Annual Report filing 
deadline to four months after a foreign private issuer’s  
fiscal year-end, beginning with fiscal years ending on  
or after December 15, 2011.  

Reconciliation of Financial Statements to US GAAP.■■  
Foreign private issuers who do not present financial 
statements in accordance with US GAAP or IFRS are 
required to provide reconciliations to US GAAP in their 
Annual Reports. Currently, foreign private issuers are 
permitted to provide a limited reconciliation in accordance 
with Item 17 of Form 20-F in their Annual Reports. FIRE will 
eliminate this accommodation and require foreign private 
issuers to provide complete US GAAP reconciliations in 
accordance with Item 18 of Form 20-F,15 beginning with fiscal 
years ending on or after December 15, 2011. However, FIRE 
will not eliminate the ability to provide limited US GAAP 
reconciliations for any third party financial statements that 
are required in foreign private issuers’ Annual Reports  
(e.g., financial statements of an equity method investee or  
a significant acquired business).16  

SEC Rel. 33-8959; 34-58620 (September 23, 2008).14	
Currently, Item 17 of Form 20-F permits the omission of footnote disclosures related to pension assets, obligations and assumptions, lease 15	
commitments, tax attributes, stock compensation awards, financial instruments and derivatives, among many others, unless they are 
otherwise required by the foreign private issuer’s home country GAAP. Item 18 of Form 20-F requires such footnote disclosure. 
The amendments will also not eliminate the ability of Canadian issuers who participate in MJDS to provide limited US GAAP reconciliations 16	
in accordance with Item 17 of Form 20-F.
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