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Introduction

The unique features of the European Commission’s competition
proceedings, where the Commission acts as investigator, prosecutor and
maker of decisions on guilt or innocence, have long been controversial. Due
process problems have received more attention as fines in competition cases
have increased greatly in recent years. The controversy intensified with the
advent of the Lisbon Treaty in December 2009. Part of the disquiet of the
legal profession was that EU Courts exercised limited judicial review: in a
number of competition cases they did no more than verify whether the
Commission had acted within its ascribed powers and followed its own fining
Guidelines. Recent judgments by the European Court of Human Rights
(including Menarini and Primagaz) confirm its growing interest in competition
law matters. White & Case lawyers and others have written articles on this
problem.?

On 8 December 2011, in its judgments in Cases C-386/10 P Chalkor v
Commission, C-389/10 P KME v Commission and C-272/ 09 P KME v
Commission, the European Court of Justice (“ECJ”) pronounced on the level
of judicial review which the General Court of the European Union (“GC”)
must carry out when reviewing Commission decisions in competition cases.
Although the ECJ rejected the appeals, it did not endorse the limited judicial
review frequently applied by the EU courts and to the contrary prescribed
rigorous standards of judicial review.

The Factual Background

The Commission had imposed fines on several companies for their
participation in cartels on the markets of copper industrial tubes and copper
plumbing tubes. KME was fined under both decisions. Halcor was fined
under the copper plumbing tubes decision, despite its marginal involvement.
The companies appealed to the GC, which upheld KME’s fines in full, but
reduced Halcor’s fine by 10%, finding that the Commission had infringed the
principle of equal treatment.

Halcor then appealed to the ECJ, arguing that the GC had deferred to the
Commission’s discretion rather than reviewing its fine on the merits, in a
manner consistent with the European Convention of Human Rights (‘ECHR”)
and the Charter of Fundamental Rights (“CFR”). Halcor argued that the GC
had followed the wrong judicial standard when it said:
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“It is therefore for the Court to verify, when reviewing the legality of the fines (...),
whether the Commission exercised its discretion in accordance with the method
set out in the Guidelines. (...) In areas where the Commission has maintained a
discretion (...), review of the legality of those assessments is limited to determining
the absence of manifest error of assessment.”

(KME made partly parallel arguments reflecting its greater involvement in the
challenged behaviour.)

The ECJ dismissed the appeals. It found that Halcor's arguments had been
properly addressed on the merits by the GC, and that the offending language
was merely an “abstract and declaratory description of judicial review”.

The cases will be however remembered for having implicitly criticised previous
cases where the EU Courts exercised a deferential standard of review, and for
setting out what is the appropriate standard of judicial review that the EU
courts should apply.

The ECJ rejected the notion of light judicial review even in cases of complex
economic assessments:

“whilst, in areas giving rise to complex economic assessments, the Commission
has a margin of discretion with regard to economic matters, that does not mean
that the Courts of the European Union must refrain from reviewing the
Commission’s interpretation of information of an economic nature. Not only must
those Courts establish, among other things, whether the evidence relied on is
factually accurate, reliable and consistent but also whether that evidence contains
all the information which must be taken into account in order to assess a complex
situation and whether it is capable of substantiating the conclusions drawn from it.”

On fines, the ECJ restated the factors to be taken into account when assessing
the duration and gravity of anticompetitive conduct. It held that fining
Guidelines are merely rules of practice. The Courts are not bound by them, but
they must review the Commission’s methodology in light of the evidence put
forward by the appellant. In carrying out such a review:

“the Courts cannot use the Commission’s margin of discretion — either as regards
the choice of factors taken into account in the application of the criteria mentioned
in the Guidelines or as regards the assessment of those factors — as a basis for
dispensing with the conduct of an in-depth review of the law and of the facts.”

The judgments, while disappointing for the companies involved, can be seen
as a larger victory against the unworthy practice of deferential judicial review.
They confirm that the unique processes by which Commission decisions are
taken is subject to robust and rigorous judicial review by independent judges
and that the GC should carry out a merits review of law and facts which meets
the requirements of the CFR, and the ECHR.
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