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Welcome to White & Case’s monthly China Corporate
Bulletin. This bulletin covers recent corporate regulatory
developments and news in the PRC and Hong Kong,
ensuring you stay up to date on the latest market issues.

MOFCOM Implementing Rules on M&A Transactions Security Review

In the March issue of our China Corporate Bulletin, we discussed the Notice of the

General Office of the State Council on Launching Security Review System for Mergers

and Acquisitions of Domestic Enterprises by Foreign Investors ( (=7 [ 7+ 2t /5 == i+

9t B'Tg;rfﬁfi" s - = i ﬁjﬂ@ [ 41) ) (the “Circular 6”), pursuant to which

security review is required on mergers and acquisitions conducted by foreign investors
relevant to the “national security” of China. On March 4, 2011, China’s Ministry of Commerce
(MOFCOM) issued the Tentative Provisions of the Ministry of Commerce on Issues Related
to the Implementation of the Security Review System for Merger and Acquisition of Domestic
Enterprises by Foreign Investors ( ([ ZF“,H{’J‘?%‘ =it ;rfﬁ% 0 2 i e
?Jigtfﬂiflflﬁéf’rf?#ﬂl’é) ) (the “Tentative Provisions”) to provide further guidance to implement

the Circular 6. Both the Tentative Provisions and Circular 6 came into effect on March 5, 2011.

The Tentative Provisions provide further details on how the national security review process
is initiated including which documents need to be submitted and how the review decision is
made. It is important to note that the Tentative Provisions are published on a pilot basis and
are valid through August 31, 2011.

The key contents of the Tentative Provisions are summarized as follows:
m Initiation of the National Security Review
1. Application by Foreign Investors
Foreign investors acquiring domestic enterprises that fall into the scope of
security review as specified under Circular 6 shall apply to MOFCOM for the
security review. Joint acquisition by two or more foreign investors can jointly

submit or nominate one foreign investor to submit the security review application
to MOFCOM (the “Applicant”).
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When receiving an application in accordance with

the Rules for the Merger and Acquisition of Domestic
Enterprises by Foreign Investors and the Rules for
Change of Investors’ Equities in Foreign-invested
Enterprises, the local branch of MOFCOM shall not
accept the M&A application if the Applicant has failed to
apply to MOFCOM for security review when he should.
The local branch of MOFCOM shall request in writing
that the Applicant submit a security review application
to MOFCOM and the local branch shall report the case
to MOFCOM.

Before submitting the formal M&A security review
application to MOFCOM, the Applicant may apply to
MOFCOM for consultation regarding the procedural
issues involved in an M&A transaction. The Tentative
Provisions do not define “procedural issues”, however
it appears to be possible for foreign investors to seek
official guidance as to whether they should apply for
security review at an earlier stage.

2. Application by Third Parties

If any relevant third party, including but not limited to
the ministries of the State Council, national industry
associations, competitors and upstream and
downstream companies believe a foreign investor’s
acquisition of domestic companies should be subject
to a security review, it may propose to MOFCOM that a
security review to be conducted and relevant
explanation given (including general conditions of the
M&A transaction and specific impact to national
security). If the deal falls into the scope of the M&A
security review, MOFCOM shall submit the suggestion
to the inter-ministry roundtable conference (the
“Conference”) within five working days. If the
Conference considers it necessary to conduct the
M&A security review, based on the decision of the
Conference, MOFCOM shall request the foreign
investor submit an M&A security review application

as stipulated in the Tentative Provisions.

m  Documentary Requirements

The Tentative Provisions stipulate a detailed checklist of the
documents to be submitted should a foreign investor consider

it necessary to apply for an M&A security review. The required
application documents include but are not limited to the following:

1. Application letter and transaction description of the
M&A security review signed by a legal representative
or authorized representative of the Applicant;

2. Notarized and authenticated foreign investor
identification or registration certificate and
creditworthiness certificate; identification certificate of
the foreign investor’s legal representative or foreign
investors’ power of attorney and identification certificate
of the foreign investor’s authorized representative.

3. Statement on the foreign investor and its affiliated
enterprises (including actual controller, persons acting in
concert), description of any ties to relevant governments.

4. Statement, articles of association, and business license
of the acquired domestic enterprise, audited financial
statement of the past year, organizational chart before
and after the M&A, and statement and business licenses
of its invested enterprises.

5. Contracts of the proposed foreign invested enterprise
after the M&A, articles of association or partnership
agreement, list of proposed board members appointed
by the shareholders, and list of general managers or
partners and other senior management team of the
proposed foreign invested enterprise after the M&A.

6. If the deal is an equity acquisition deal, equity transfer
agreement or subscription agreement, shareholders’
resolutions of the merged domestic enterprise and
related asset assessment report.

7. If the deal is an asset acquisition deal, shareholders’
resolution or owner’s consent on the assets transfer,
asset purchase agreement, status statement on each
party involved in the agreement and related asset
assessment report.

8. Statement on the foreign investors’ post-M&A influence
in relation to voting rights in resolutions of the
shareholders, board of directors and the executive of
partnerships; and statement on other conditions where
actual controlling rights of business decision-making,
finance, personnel, technology, etc. would be transferred
to foreign investors or their affiliated enterprises at home
or abroad, as well as relevant agreement or documents
related to the above situations.

Although the above checklist of the required application
documents is detailed, there is no clue indicating the core
concern of the authorities in conducting the security review,
namely whether the proposed transaction will have any adverse
effect on national defense or nation security.
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m  Timing of the Review

The Temporary Provisions do not stipulate details on the
overall timing of the review process. According to the Circular 6,
MOFCOM will decide whether to refer the M&A transaction for
security review by the Conference within 15 working days from
its receipt of the Applicant’s application. MOFCOM then shall
inform the Applicant or parties to the transaction of the decision
in writing within five days after its receipt of the written opinion
of the Conference.

The Tentative Provisions only emphasize that the original
15-working-day time frame for MOFCOM'’s review of the
application counts from the time that MOFCOM considers the
documents submitted by the Applicant complete and issues
a formal acceptance notice to the Applicant.

m  Review Decisions

For an M&A transaction that has no impact on national security,
the Applicant can proceed with the M&A transaction procedures
at relevant regulating departments according to relevant foreign
investment laws and regulations.

For an M&A transaction that may impact national security, the
Applicant shall not apply for or practice the M&A transaction
unless the Applicant adjusts the transaction, revises application
documents and initiates a new review.

For an M&A transaction that has already produced or may produce
significant impact on national security, MOFCOM shall, according
to the opinions of the Conference, terminate the transaction along
with relevant departments, or transfer related equity, assets or take
other effective measures to so as to eliminate the impact of the
acquisition on national security.

For more information on Tentative Provisions, please visit the
following Chinese language link:

http://www.mofcom.gov.cn/aarticle/b/f/201103/20110307432771.
htmI?3651658431=36784163
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Our Corporate Practice

As advisers to multinational corporations, private equity and venture capital firms and
governments, White & Case is at the forefront of structuring and executing domestic and
cross-border transactions. We have built a reputation for completing groundbreaking
transactions with precision and speed and have worked on high-profile multibillion-dollar
deals across the globe.

Our Firm

White & Case is a leading global law firm with lawyers in 37 offices across 25 countries. We
advise on virtually every area of law that affects cross-border business and our knowledge,

like our clients' interests, transcends geographic boundaries. Our lawyers are an integral,

often long-established part of the business community, giving clients access to local, English
and US law capabilities plus a unique appreciation of the political, economic and geographic
environments in which they operate. At the same time, working between offices and cross-
jurisdiction is second nature and we have the experience, infrastructure and processes in place
to make it happen effortlessly.
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m “White & Case can handle any issue with experienced lawyers and a great global network—
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