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Introduction

On 25 July 2016, the White & Case team obtained, at the Supreme Court of the Russian Federation (the
"Supreme Court"), a declaration that a secured creditor has the right to reduce, at its discretion, the amount
of a secured claim during receivership and, as a consequence, the right to vote at meetings of the debtor's
creditors.

The Supreme Court handed down its Ruling No. 308-ES15-6280(3) (the "Ruling") in the cassation appeal
prepared by us on behalf of our client. The Ruling addresses an important issue and sets a precedent in the
practice of Russian courts.

Advantages and limitations of secured creditors in insolvency

Because of the special legal status of secured creditors in an insolvency case the Ruling is significant. Claims
secured by pledge are satisfied from the proceeds of sale of the debtor’s pledged assets, taking priority over
the other creditors’ claims, including in the insolvency proceedings. However, in exchange for such preference
the Federal Law "On Insolvency (Bankruptcy)" (the "Insolvency Law") materially restricts the voting rights of
secured creditors during receivership.*

At the same time, it is not unusual for the secured creditor to lose commercial interest in retaining such
preferential status for its claims. This may happen if the amount of secured claims substantially exceeds the
amount of the potential proceeds of sale of the pledged assets, for instance, as a result of the pledged assets
losing their value or the amount of the secured obligation becoming greater on account of moratorium interest
which accrues during the insolvency proceedings. In this event, the secured creditor finds itself in a situation in
which it cannot actually have a part of its claims satisfied at the expense of the pledged assets and, at the
same time, the specified claims do not grant the voting rights that unsecured creditors have. Moreover,
sometimes the right to vote at creditors’ meetings and the possibility to gain control over the insolvency
proceedings, including determining the procedure for selling the debtor’'s unencumbered assets, may be more
valuable to the pledge holder than the preferential treatment of a part of its claims.

In such situations, some secured creditors have tried to reduce the amount of the secured obligation by
waiving their pledge right in relation to a part of the claims without releasing the pledged assets. Case law,
however, was ambiguous in relation to this issue.

! You can find our Client Alert on the amendments to the legislation on this matter here.
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Case law before the Supreme Court handed down the Ruling

Before the Supreme Court handed down the Ruling, the case law had reflected two approaches to the waiver
by a secured creditor of its pledge right. Some courts? cited the principle of free exercise of civil rights and
upheld applications of pledgeholders seeking to waive their pledge rights. At the same time, the other
approach existed, whereby courts refused to amend registers of creditors' claims on the ground that a secured
creditor had waived its pledge rights. To justify this decision the courts stated that such a waiver violated the
rights of other creditors® or that waiver was possible only at the financial rehabilitation or external
administration stages* or that waiver was impossible owing to the binding nature of judicial decisions (rulings
on the registration of claims in the register).”

Based on such practice, secured creditors were apprehensive about applying the waiver of pledge rights in
relation to a part of their clams in insolvency.

In situations in which obtaining the right to vote at meetings of the debtor's creditors was necessary, secured
creditors used to resort to assigning to a company they controlled a part of the claims under the principal
obligation without assigning the rights under the pledge agreements (assigning a part of the claims as
unsecured). Thereafter the controlled company would replace the creditor as a procedural successor in the
insolvency case. The monetary claim the assignee received would be registered in the register as a claim not
secured by a pledge. As a result, the assignee would acquire a voting right.

Although case law recognized the above tool for assigning an unsecured claim as acceptable,6 it has a
number of substantial drawbacks. It is inconvenient, as it requires the taking of a considerable number of
actions that stretch out over time. The secured creditor needs to engage a third party with which it concludes
and performs an assignment agreement (when it does this, the assignment of claims at a reduced value or
with a considerable postponement of payment may be risky or otherwise be unacceptable)’, file an application
for procedural succession and wait until the court upholds such application. Moreover, tax legislation contains
special rules for keeping a record of assignment agreements in relation to debt obligations from credit
agreements for tax purposes. A party assigning a claim against the debtor in insolvency proceedings must
take these rules into account.

In view of the above, when our client, which was a secured creditor in insolvency proceedings, needed to
obtain votes, a decision was taken that it should waive its pledge right based on the new Article 450.1 of the
Civil Code, which has unambiguously enacted the right of a creditor to waive its rights unconditionally, and to
overcome the contradictory case law. Before this rule of law came into force, the waiver of rights could be
claimed on the basis of Article 9 of the Civil Code, which was worded in a more general way.

Facts of the case examined by the Supreme Court

After the register of creditors' claims closed, Commercial Bank "Uniastrum Bank" (LLC) (the "Bank"), a
secured creditor in the insolvency of Gamma Holding Company LLC (the "Debtor"), filed an application to
have the register amended by reflecting a part of the Bank's claims against the Debtor as unsecured by the
pledge. The purpose of such application was to obtain the right to vote on all issues on the agenda at the
meetings of the Debtor's creditors and to gain control over the course of the insolvency proceedings.

The first instance court supported the Bank'’s position and amended the Debtor’s register of creditors' claims.
The court of appeal disagreed with this approach and refused to allow the Bank to amend the Debtor’s
register of creditors’ claims. The Commercial Court for the North-Caucasus Circuit upheld the resolution of the
court of appeal.

2 See the Resolution of the Commercial Court of the Povolzhsky Circuit dated 12 November 2014 in case No. A65-18395/2010 and
the Resolution of the Commercial Court of the North-Caucasus Circuit dated 27 April 2015 in case No. A32-18644/2014.

3 See also the Resolution of the Nineteenth Appellate Commercial Court dated 31 May 2012 in case No. A36-2923/2010.

See the Resolution of the Federal Commercial Court of the West-Siberian Circuit dated 15 September 2010 in case No. A45-
3834/2009 and the Resolution of the Eleventh Appellate Commercial Court dated 13 December 2010 in case No. A55-35298/2009.

5 See the Resolution of the Seventh Appellate Commercial Court dated 8 June 2010 in case No. A45-3834/2009 and the Resolution of
the Eleventh Appellate Commercial Court dated 13 December 2010 in case No. A55-35298/2009.

6 See the Resolution of the Presidium of the Supreme Commercial Court dated 17 April 2012 in case No. A46-13479/2009.

For instance, it may require internal approvals of the creditor or may be challenged as a suspicious transaction within the insolvency
proceedings against the assignee (Ruling of the Supreme Court's Economic Board dated 28 April 2016 No. 306-ES15-20034).
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The Supreme Court granted the Bank's cassation appeal, overruled the decisions of the appellate court and
the cassation court and upheld the ruling of the court of first instance. In its Ruling, the Supreme Court
specified that the Bank exercises its civil rights at its discretion and in its own interest. At the same time, the
law does not prohibit the pledgeholder from waiving a part of its rights that arise from the pledge. However,
once it declares such waiver, it cannot subsequently exercise the waived right in question. The Insolvency
Law does not restrict the right of a secured creditor in an insolvency case to waive a pledge right either in full
or in part, with or without the pledged assets being released, after the register of creditors' claims has closed.
When the pledge is waived, the court considering the case must amend the register of creditors' claims
accordingly. The courts should not assess as unlawful the creditor’s intent to use voting rights after waiver of
the pledge, since participation in the decision-making process at creditors’ meetings is an inalienable right of
an unsecured creditor.

As a result, the Bank obtained more than 50% of the votes at meetings of the debtor's creditors without
reducing the amount of the pledged assets.

Conclusion

For the first time the Supreme Court applied the new Article 450.1 of the Civil Code in relation to a secured
creditor in an insolvency case, ruling that such creditor may, at its own discretion, dispose of its rights. At the
same time, the secured creditor may partially waive the pledge, with or without releasing the proportional part
of the assets from pledge, by way of reducing the amount of the secured claim. The Supreme Court
particularly emphasized that, if the pledge right is waived, it will be impossible to reinstate such right in future,
which directly follows from Article 450.1(6) of the Civil Code.

The Ruling is in line with the trend of increasing protection for secured creditors' rights in insolvency cases.
The Supreme Court's approach allows secured creditors to compare the amount of secured claims and the
actual value of the pledged assets after the register of claims is closed and, if necessary, waive security in
relation to the part of the claims that is in excess of the value of the pledged assets, in order to gain control
over the insolvency procedure. A partial waiver of the pledge right declared in accordance with Article 450.1 of
the Civil Code will considerably simplify and accelerate the process of obtaining the voting right at the
creditors meeting as compared with the assignment of the claim.

The Supreme Court's approach set out in the Ruling may also apply in situations when the debtor is, at the
same time, a surety and a pledgor that has provided security for a third party's obligations. In this instance,
following the position of the Presidium of the Supreme Commercial Court?®, the register records the claims
against the debtor acting as surety as unsecured claims of third-priority less the amount included in the
register as secured by the pledge. In turn, the register records the claims under a pledge based on the value
of the pledged assets, but not more than the amount that the secured creditor may claim®. Consequently, the
creditor obtains the voting right based only on the claims under the suretyship agreement, deducting any
secured claims that are included in the register of creditors' claims. It seems that, in this situation, to obtain
additional votes at meetings of the surety's creditors, the creditor may waive its pledge right in relation to a
part of the claims, and may request that the court reduce the amount of the obligation secured by the pledge
and increase the amount of the unsecured obligation based on the suretyship agreement.
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Resolution of the Presidium of the Supreme Commercial Court No. 18262/10 dated 26 April 2011 in case No. A08-10540/2009-11B
(Sberbank v. Energomash).

Paragraph 20 of Resolution of the Plenum of the Supreme Commercial Court dated 23 July 2009 No. 58 "On certain issues
connected with granting the pledgeholder's claims in the pledgor's insolvency".
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BBepeHue

25 mons 2016 r. komanga White & Case gobunace B BepxosHom Cyae Poccuiickon ®epepauun ("BC PO")
Np13HaHWS NpaBa 3anoroBoro KpegmTopa no CBOEMY YCMOTPEHMIO YMeEHbLLATbL pasmMep obecneyYeHHoro
3anorom TpeboBaHNst B X04e KOHKYPCHOrO NPOM3BOACTBA, Noryyas B pesynbTare 3TOro npaeo royioca Ha
cobpaHuaX KpeaUTOPOB JOSMKHUKA.

OnpegeneHne BC P® Ne 308-3C15-6280(3) ("OnpeaeneHune"), BbIHECEHHOE MO KacCaLWOHHOW Xanobe,
NMOArOTOBMEHHOW HAMWN B MHTEpEecax HaLlero KnneHTa, ABNSeTCA 3HaKOBbIM U NpeLeneHTHbIM B NpakTuke
POCCUMCKNX CYyO0B.

NMpenmylecTBa n orpaHn4YeHuUs 3anoroBbiX KPeAUTOPOB B
GaHKpoTCTBE

3HayeHune Onpeaenexns obycrnoBrneHo 0cobbiM NPaBOBbIM CTATyCOM 3ar0roBbiX KpeauTopoB B Aene O
6aHkpoTcTBe. [1paBo 3anora npeacraBnaeT cobon BO3MOXHOCTb KpeanTopa nonyynTb YA0BeTBOPEHWe
CBOEro TpeboBaHms U3 CTOMMOCTM 3aNOXEHHOIO MYLLECTBA JOMMKHMKA NPEUMYLLECTBEHHO Nepe, ero
APYrvMU Kpegutopamu, B TOM uucne B npoueaype 6aHkpotcTBa. OgHako B 0OMEH Ha Takoe NpenMyLLecTBO
®3 "O HecocToATENBHOCTU (GaHkpoTCcTBE)" ("3aKOH 0 BaHKPOTCTBE") OrpaHMYMBaEeT NPaBo ronoca
3aroroBbIX KDEAMTOPOB B XOAE KOHKYPCHOTO NPON3BOACTBA MO GOMBLLIMHCTBY BOMPOCOB™.

I'Ipw 9TOM Hepenkun cutyauun, Kkorga 3anorosbin Kpeautop TepaeT KOMMepquKMVI MHTEpPEC B
npenmMmywieCTtBeHHOM yaoBIeTBOPEHUN HaCTu CBOUX Tpe6OBaHl/Il7l 3a c4eT npegmeTa 3arnora. 3710 MOXeT
I'IpOVI3Ol7ITVI, eCcnun pasmep obecrneyeHHbIX 3arorom Tpe6OBaHl/Il7l CyLieCTBeHHO npesbillaeT CyMmmMy, KOTOPYH
MOXHO BbIpy4UTb NpU peanunsaumnm npeameTa 3anora, Hanpmmep, sBcrneacrteme obecueHBaHNUSA npegmMmeTta
3arnora unn yeernm4yeHuna pasmepa obecrneyeHHoro obs3atensLcTBa 3a cyeT MOpPAaTOpPHbIX MPOLIEHTOB. B atom
cny4vae 3anoroBbIi KpeauTop OKa3biBaeTCA B CUTyauun, Korga OH HEe MOXeT (baKTVI‘-IeCKVI nony4ynTb
yaosneTsopeHne 4acTtu TpeGOBaHVIVI 3a CcHeT npeamMeTa 3arora, U npu 3ToM yKka3aHHble Tpe6OBaHVIFI HE
npenocTaBlAlOT MpasB rojioca, KoTopble UMEKT 00OblYHbIE KpeauTopbl. Takxke nHorga NnpaBo royiocoBaTtb Ha
COGpaHVIFIX KpeanTopoB 1 BOSMOXXHOCTb MNOJTy4UTb KOHTPOJ1b Hag npouep,ypoﬂ 6aHKp0TCTBa, BKITHO4aA
onpegeneHne nopanka npoaaxum He3arnoXXeHHOoro uMmyllectesa AOMMKHUKA, MOryT UMETb 60ﬂbLuyI0 LIeHHOCTb
40514 3arnoroBoro KpeguTtopa, 4em npenmyllectseHHoe ygoBneTtsopeHne 4act ero Tpe6OBaHI/II7|.

[NoaroToBNEHHbIM HaMK 0630p M3MEHEHUN 3aKoHOAATENLCTBA No OaHHOMY BOMPOCY pa3MeLleH 3eChb.
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B Takux cutyaumnax HeKOTOpble 3anoroBble KpeauTopbl NblTalilMCb YMEHbLUNTL pa3Mep obecneyeHHoro
obs3aTensbcTBa nyTemM OTKa3a OT OCyLleCTBI1eHNA npaBa 3anora B 4actu Tpe6OBaHl/Il7I, He BbiCBOOOXaas
3arnoxeHHoe nmyLlecTBoO. OpHako cyp,e6Ha9| NpakTuka Heoa4HO3Ha4YHO CMOTperia Ha 3TOT BOMNpoC.

I'IpaBonpwmeHMTeanaﬂ NMPakKTukKa o0 BbiIHECEeHUA Onpe,qeneva

Oo Orlpep,eneva cyp,e6Ha9| NpaKkTuKa oTpaxana ABa noaxoaa K OTKady 3aryioroBoro Kpegutopa ot
OocyulecCTBIieHNd npaBa 3arnora. HeKOTOpre Cyﬂ,blz, CO CCbIfIKOM Ha npuHUnn gnucrno3nTMBHOCTU B
OCyLleCTBNeHNUN rpaXaaHCKUX npas, yooBNETBOPAIN 3aABI1I€HUA 3arioroBbiX Kpeamntopos 06 oTkase oT
OocyulecTBlieHNnd npae 3arnora. B 10 Xe BpeMA BCTpe4yarnca n WMHOW nogxon, korga CyAbl OTKa3biBalinCb
BHOCUTb UBMEHEHUA B peecTp Tpe6OBaHVIl7I KpeanTopoB Ha OCHOBaAaHUM OTKa3a 3aryioroBoro Kpegutopa ot npas
3arnora, MOTUBMpyA CcBOE peweHne Tem, 4To Takomn OTKa3 HapyLwaeT npaBa gpyrux er,D,I/ITODOB3 nnnm Tem, 4To
OTKa3 BO3MOXXEH TOJIbKO Ha CTaauax (*)VIHaHCOBOFO 0300pOBJ1IEHUNA NI BHELLHETO yl'lpaBJ'leHI/Iﬂ4, nnm Tem, 4To
OTKa3 HEBO3MOXEH B CuUiy obs13aTeNBHOCTH Cyﬂ,e6HbIX aKToOB (onpep,eneHMﬂ O BKIMKOYEHUN B peeCTp)S.

Vicxoos n3 Takomn NPaKTUKK, 3anoroBble KpeanTopbl onacarimcb NPUMEeHATb OTKa3 OT OCYyLUEeCTBITEHUA npaBa
3arniora B OTHOLLEHUN 4acTtun Tpe6OBaHVIl7I B 6aHKp0TCTBaX.

B cutyaumndx, korga HeobxoaumMo ObINo nony4nTb NpaBo royioca Ha co6paH|/|;|x KpeanTopoB OOJMKHUKA,
3arioroBsble KpeanTopbl an6eranM K YCTynKe NnogKOHTPOJIbHOMY UM JULY HacCTu Tpe6OBaHl/II7I Nno OCHOBHOMY
O6ﬂ38TeﬂbCTBy be3 YCTYMNKK npaB no 4oroBopam 3arnora (yCTyI'IKa 4acTtu Tpe6OBaHVIl7I KaK Heo6ecnequHb|x).
lNocne atoro npoun3soguiacb 3aMeHa Kpeantopa NOAKOHTPOJIbHbIM JTMLIOM KakK npoueccyalribHbIM
npaBonpeemMHuUKOM B Aene o 6aHKpOTCTBe. [eHexHoe Tpe6OBaHVIe, nony4yeHHoe LuecCnoHapumem, oTpakanocb
B peecTpe KakK HeobecneyeHHoe 3anorom, B pe3ynbTarte 4ero LleCCMOHapMVI r|p|/|o6peTan npaso rofoca.

OnuncaHHbIN MexaHU3M YCTYNKAN Heobecne4yeHHOro Tpe6OBaHl/Iﬂ XOTA U NPpU3HaeTcAa 4onyCTumMmbiM B cyp,e6H0|7|
I'IpaKTVIKee, OfHaKo HeceT B cebe pAn CcyweCTBeHHbIX HeOCTaTKOB. OH Heyp,o6eH, TakK KakK Tpe6yeT
coBepLUEeHndA 3Ha4YnTEeINIbHOro KoJin4ecTea nencTenn, PacCTAHYTbIX BO BpEMEHWN. 3anorosomy KpeguTtopy
Heobxoanmo npuBIiedb TpeETbE NTNLO, 3aKIO4YUTb C TakKuM JIMLOM O0roBop Uueccun, UCNomHUTb Takomn aorosop
(I'IpVI 3TOM YCTYMKa npas TpeGOBaHVIFl No 3aHWKEHHOW CTOMMOCTU USN CO 3HAYUTESNbHON OTCDOHKOIZ nnarexa
MOXET OKa3aTbCA pVICKOBaHHOVI nnn HeﬂpMeMﬂeMOVI MO MHbIM ﬂpVI‘-IVIHaM)7, O6paTVITbCF| C 3adaBlieEHNEM O
npoueccyanbHOM npasonpeemMcTBe M 40XOAaTbCA YAOBIIETBOPEHUA 3TOrO 3adABlIEHNA CyaO0M. Kpome TOro,
HanoroBoe 3akoHo4aTes1bCTBO COAEPXKUT cneunarbHble NnpaBuiia no y4eTy 40oroBopos LeCCun OONroBbIX
obsi3aTenbLCTB U3 KpeaunTHbIX 40roBopos A4 Lernen HanoroobnoxeHnsa. Atu npasuna goJjixHbl ObITb YYTEHbI
npn yCcTynke Tpe6OBaHVIF| K OOJTKHUKY, HaxoaduleMycd B npouenypax 6aHKpOTCTBa.

B cBs13M c aTUM, KOrga HaleMmy KIMEeHTY - 3aroroBoMy KpeauTopy B Aene o 6aHkpoTcTBe notpeboBanoch
Mony41Tb rofnioca, ObINo NPUHATO peLleHne 3asBUTb 00 OTKa3e OT OCYLLLECTBIEHNS NpaBa 3anora Ha
ocHoBaHuM HoBou ctaTbk 450.1 TK PO, koTopasi oqHO3HAaYHO 3aKpenuna npaBo KpeauTtopa Ha 6e3yCcrnoBHbIN
OTKa3 OT OCYLLECTBINEHMS CBOErO NMpaBa, U NepenomMmmnTb HEOOHOPOLHYHO CyaebHy0 npakTuky. [Jo BCTynneHms
B CUIy STOW HOPMbI OTKa3 OT OCYLLECTBIEHUS NpaB MOr ObITb 3asiBNeH Ha oCcHoBaHuK ctatbk 9 K PO,
koTopas 6bina copmynupoBaHa 6onee obwum obpasom.

O6GcToATenncTBa Aena, paccmotpeHHoro BC PO

KB "HOHunactpym BaHk" (OOO) ("BaHK"), ABNAsiCb 3anoroBbiM KOHKYPCHbIM Kpeautopom OO0 "XonguHrosas
koMmnanus "Tamma" ("OomkHUK"), Nocne 3akpbiTUs peecTpa TpeboBaHWI KpeamMTopoB obpaTtuncs c
3asiBNIEHNEM O BHECEHUW B HEIO U3MEHEHUI NyTeM OTpaXeHnst B HEM YacTn TpeboBaHui baHka K JormkHNKY

2 Cm. noctaHoBneHne AC MoBOMMKCKOro okpyra oT 12 Hosiopst 2014 r. no geny Ne A65-18395/2010; noctaHosneHne AC

CeBepo-Kaka3ckoro okpyra ot 27 anpens 2015 r. no geny Ne A32-18644/2014.
¥ Cm. noctaHosneHue 19 AAC ot 31 mas 2012 r. no aeny Ne A36-2923/2010.

Cwm. noctaHoBneHne PAC 3anagHo-Crbupckoro okpyra ot 15 ceHta6psi 2010 r. no geny Ne A45-3834/2009 n
noctaHoenexue 11 AAC ot 13 gekabpsa 2010 r. no geny Ne A55-35298/2009.

Cwm. noctaHoBneHue 7 AAC ot 8 mionst 2010 r. no geny Ne A45-3834/2009 n noctaHoBneHne 11 AAC ot 13 gekabps
2010 r. no geny Ne A55-35298/2009.

Cwm. noctaHoBneHue lMpesngmyma BAC PP ot 17 anpens 2012 r. no geny Ne A46-13479/2009.

Hanpumep, oHa MoxeT TpeboBaTb BHYTPEHHUX 040BpeHNI KpeauTopa, NMHo MOXeT ObiTb OcrnopeHa kak
nogos3putenbHasi caenka B pamkax gena o 6aHkpotctse LeccroHapus (Onpegenerune 3K BC ot 28.04.2016 Ne 306-
9C15-20034).
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Kak HeobecneyeHHbIX 3anorom. Llenbto Takoro 3asBneHust ABMNANOCh NofydeHne npasa rofioca no BceM
BOMpOCcaMm MOBECTKM AHSA Ha cobpaHusx KpeamTopoB JomkHMKa 1 NofydYeHne KOHTPOMS Had XO40M
npoueaypbl 6aHKPOTCTBA.

Cya nepBoli MHCTaHUMK Noaaep»an noavumio baHka u BHEC M3MeHeHNs B peecTp TpeboBaHui KpeauTopos
HomxHuka. Cya anennsiuMoHHON MHCTaHUUM C TaKUM MOAXOA0M He cornacuncs u oTkasan baHky B
n3MeHeHun peectpa TpeboBaHui kpeanTopoB JomkHuka. ApbuTpaxkHbiit cya CeBepo-Kaekasckoro okpyra
OCTaBMI MOCTaHOBIEHWE anennaLUoHHOro cyaa 6e3 uaMeHeHus.

BC P® ynoeneTBopun KaccauMoHHYyto Xanoby BaHka, oTMeHun cyaebHble akTbl anennsiuMoHHOro 1
OKPY>XKHOrO Cy[10B M OCTaBWIl B CUIe onpeaerneHue cyaa nepsoi nHctaHumn. B Onpenenexnun BC PO ykaszan,
yTo BaHKk No cBoeMy YCMOTPEHUIO OCYLLECTBNSET NpUHaAnexallme emy rpaxgaHckme npasa B CBOEM
nHTepece. [Npy 9TOM 3aKoH He 3anpellaeT 3anoroaepXxaTenio oTka3aTbCA OT YacTy CBOUX MpaB, BbITEKaOLNX
13 3anora, ofHaKo Npw 3asiBlIEHNM TaKOro OTKa3a OCYLLECTBIIEHNE 3TOro Npaea B NocreayoLem He
JornyckaeTcs. 3anoroBblii KpeauTop B Aere o 6aHKPOTCTBE He orpaHndYeH 3akoHOM O GaHKPOTCTBE B
BO3MOXXHOCTU OTKa3aTbCs OT OCYLLECTBIIEHUS NpaBa 3anora NofTHOCTbI0 UMK B YacTy NOCIe 3aKpbITUs
peecTpa TpeboBaHWi KpeaUTOPOB, Kak C BbICBOBOXAEeHWEeM NpeameTa 3anora, Tak 1 6e3 Takosoro. [Mpu
oTKase OT 3ariora peecTp TpeGoBaHWI KPeAMTOPOB AOMKEH OblTb COOTBETCTBYIOLLMM 06pa3oM U3MEHEH
cyaowm, BegyLMm aero o 6aHkpoTcTee. CTpemIieHne 3aroroBoro KpeamTopa BoCcrnosb30BaTbCs NpaBoM
ronoca npu oTkase oT 3asiora He MOXET OLEHMBATLCS Kak NPOTMBOMNPABHOE, Tak Kak y4acTne B MPUHATUU
peLleHnii Ha coBpaHNAX KpeaUTOPOB ABMNAETCA HEOTbEMITEMbIM NPaBOM He3arnoroBoro KpeauTopa.

B pesynbTtate bank nonyuun 6onee 50% ronocos Ha cobpaHMsAX KpeguTopoB AOMKHMKA, HE YMEHbLUVB
KONMMYECTBO 3aNOXXEHHOIO NMYLLIECTBA.

BbiBoAbI

BC P® BrnepBble NpMMEHNI B OTHOLLIEHUM 3aITOFOBOrO KpeaMTopa B Aene 0 0aHKpoTCTBe HOBYHO cTaThbio 450.1
K P®, ykasaB, 4To Takon KpeguTop BrnpaBe Mo COOGCTBEHHOMY YCMOTPEHUIO pacnopsiXaTbCs
npvHagnexawmmm emy npasamu. [pyu 3ToM 3anoroBbI KpeauToOp BMpaBe OTKA3aTbCA OT 3asiora B YacTu Kak
C NponopumnoHarnbHbIM BbICBOBOXAEHMEM MMYLLLECTBA U3 3anora, Tak U 6e3 TakoBOro, YMeHbLUUB pasmep
ob6ecneyveHHoro TpeboBaHus. BC PP Takke ocobo noavepkHys, Y4To Npu oTkase OT OCYLLECTBIEHUS NpaBa
3arora BOCCTaHOBMEHME 3TOro nNpaea B OyayLem HEBO3MOXHO, YTO NPSMO credyeT u3 Yactu 6 ctatbu 450.1
MK P®.

OnpepneneHve oTBeYaeT TEHAEHLUMM YCUNEHMS 3aLLMTbl MPaB 3aroroBbiX KpeauTopos B Aenax o 6aHKpoTCTBe.
Mooxon BC P® nossonseT 3anorosbiM KpeaMTopam yxe nocre 3akpbiTusa peectpa TpeboBaHW KpeauTopos
COOTHeCTM pa3mep obecneyeHHbIx 3arorom TpeboBaHui ¢ pearbHON CTOMMOCTbBIO 3aNI0KEHHOro MMyLLLeCTBa
1, Npy HeobxoaMMOCTH, OTKa3aTbCs OT obecrneyeHns YacTu TpeboBaHU, NPeBbILLALLNX CTOUMOCTb
npegmeTa 3anora, 4tobbl NOMy4YnTb KOHTPOMb Npouenypbl 6aHkpoTcTBa. OTKa3 OT NpaBa 3anora B 4acTy,
3asBIIEHHbIN B COOTBETCTBMM CO cTaThen 450.1 MK PP, cyliecTBEHHO ynpoCTUT U YyCKOPUT Npouecc
nonyyYeHus npasa rorioca Ha cobpaHumn KpegMTOpPOB MO CPABHEHMWIO C YCTYNKOW TpeboBaHuS.

Mopxoa BC PO, nanoxeHHbIn B Onpegenennm, MOXeT Takke HaWTu NPpMMEHEHME B CUTyauusix, korga
OOIMKHWUK OAHOBPEMEHHO SIBMSETCA NOpPyYUTENEM U 3arorogarernieM, NpegocTaBmBLLMM obecrneyeHmne
obsa3aTensbCTB TpeTbero nuua. B atom cnyyae, cornacHo nosuuun MNpesnguyma BAC Po?, TpeboBaHus K
OOJIMKHUKY KaK MOPYYUTESIO YYUTBIBAOTCS B PEECTPE B COCTaBe HeobecneyeHHbIX TpeboBaHU KpeaUTOPOB
TpeTben odepeamn 3a BbIMETOM CyMMbI, BKIOYEHHOWN B peecTp Kak obecrnedeHHon 3anorom. 3anorosble
TpeboBaHuWs, B CBOI OYepeLb, y4UTbIBAKOTCA B PEECTPE, UCXOAA U3 CTOMMOCTU 3a5TOKEHHOMO MMYLLLECTBA, HO
He ©oree CyMMbl, Ha KOTOPYHO 3ar0roBbIN KpeAUTOP Brpaee npeTeHD,OBaTbg. CooTBETCTBEHHO, NpaBO roroca
KpeouTopy NpefocTaBnsoT TONbKO TpeboBaHNS HA OCHOBaHWM 4OroBopa NOpyYUTENbCTBA 33 BbIMETOM
3anoroBblx TpeboBaHUN, BKIMOYEHHbIX B peecTp TpeboBaHun kpeantopoB. NpeacraBnsieTcs, YTo B JaHHOWN
cuUTyauum, 4ToObl NOMy4YMTb OOMOMHUTENBHBIE rofloca Ha COOPaHNSIX KPEAUTOPOB NOPYYUTENS, KpeauTop
MOXET OTKa3aTbCs OT OCYLLECTBIEHMS NMpaBa 3arora B 4YacTu TpeboBaHUM 1 NPOCUTL CY4 YMEHbLUUTL pasMmep

®  MoctaHosneHve Mpeananyma BAC PO Ne 18262/10 ot 26 anpens 2011 r. no geny Ne A08-10540/2009-116
(CbepbaHk npomue SHepzaomatu).

MyHkT 20 MNocTtaHoBneHus NneHyma BAC PO ot 23 uons 2009 r. Ne 58 "O HekoTopbIX BONpocax, CBA3aHHbIX C
yaoBneTBopeHvemM TpeboBaHui 3anorogepxatens npu 6aHKpoTcTBe 3anorogatens”.
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obecneyeHHOro 3anorom obsizaTenscTea u YBEITNYNUTb pasMep HeobecneyeHHoro obsizatenscTea Ha
OCHOBaHMW gorosopa nopy4ntenbCcTBa.

Yant aHg Kenc nnk
PomaHoB nep., 4. 4
125009 Mocksa
Poccus

T +7 495 787 3000

HacTosawmin 063op npeactaBnsieT cobom KpaTkoe U3NoXeHNe NocrnegHUxX M3MEHEHNn B POCCUACKOM 3aKOHOAaTENbCTBE U He ABMSETCS
IOPMANYECKON KOHCYNbTaumen. 3a KOHCynbTaluuer No KOHKPETHOMY BOMPOCY crieayeT obpaluatbCsi HENOCPEACTBEHHO K IOPUCTY.

B HacTosilem o63ope YawnT aHg Kelc o3HavaeT MexayHapoaHyo lopyuanyeckyto mpmy, coctosiyto ns Yaut aHg Kenc JMM,
TOBApULLECTBA C OrpaHNYeHHON OTBETCTBEHHOCTBIO, 3aperMcTpupoBaHHoro B wrate Huto-Mopk, Yait sna Keiic NN, TosapuwiecTsa ¢
OrpaHUYEHHON OTBETCTBEHHOCTbIO, YUPEXAEHHOro COrnacHo npasy AHIMUK, U BCEX NPOYMX adpurMpoBaHHbIX TOBApMLLIECTB, KOMMNAaHUN

N CTPYKTYP.
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