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Although acquisition activity in the European leveraged finance market has been on an upward trajectory
since 2012, 2018 saw a substantial increase in buyout activity, which reached €57.6 billion in total, marking a
return to issuance lewvels not seen since before the financial crisis. This dominance of M&A has continued into
this year and has been particularly noteworthy because of a marked change in the type of activity being
undertaken by sponsors. Instead of the all-too-familiar secondary and tertiary buyouts, PE houses have been
turning their attention to finding new targets, resulting in a significant increase in corporate carve-outs and
public-to-privates (“P2Ps”) in 1Q19.

Whereas until a few years ago sponsors, were reluctant to pursue P2Ps because they were viewed as overly
complicated and highly regulated, the success of recent big ticket take-private deals has eased concerns and
led to increased interest. In 1Q19, public-to-private deals accounted for approximately 11 per cent. of all M&A
activity in Europe, up from six per cent. in 2018, and, with several such deals already featuring in the forward
calendar, many market participants are optimistic that this trend will continue.

Added to this more optimistic attitude towards take-private deals, some believe that UK plcs could increasingly
find themselves the target of takeowver offers as sponsors take advantage of some of the side effects of Brexit
uncertainty, suchas a fall in the value of sterling and depressed share prices.

In view of the expected uptick in take-private deals, this article examines some of the issues that face lenders
providing financing on public-to-private deals, with a particular focus on compliance with the UK Takeover
Code (the “Code™).

1. Cash Confirmation and Certain Funds

The UK Takeowver Panel (the “Panel”) requires a bidder to announce a bid only after ensuring that it
has sufficient resources to complete an offer. Where cash consideration is tendered, the Panel
requires a financial adviser to provide a “cash confirmation”, setting out that sufficient cash is available
to satisfy full acceptance of the offer for the offer period. In connection with such cash confirmation,
the financial adviser will require that any debt financing needed for the acquisition is made available
on a “certain funds” basis, meaning that it must not be subject to any financing condition outside of the
bidder’s control, other than regulatory clearances.

In addition, because of the obligation to have “cash certainty” during an offer period, the certain funds
regime requires that many of the drawstops under a debt financing, which, if triggered, would mean
the lenders could refuse to fund, are disapplied. The effect of this is that arranging banks will have
limited ability to cancel or terminate the facility during the “certain funds period”. Many of the lenders’
other rights, remedies and entitlements, such as the right to accelerate any drawn loans following

an event of default, are also suspended during the certain funds period. These rights, remedies and
entitlements are not waived, but will only become exercisable upon the expiry of the “certain

funds period”.

Typically, arranging banks will be required to fund under a certain funds regime, provided that the
financing conditions are met, no “change of control” has occurred, it is not unlawful for the arranging
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banks to fund, the “major representations” are accurate in all material respects and no “major default”
is continuing. Generally speaking, “change of control’, “major representations” and “major defaults”
concern matters which are either within the control of the bidder or its parent or relate to matters, such
as insolvency of the bidder, where the financial adviser providing the cash confirmation has performed
sufficient due diligence on the bidder to be comfortable that such an event will not occur. These
“major representations” and “major defaults” are typically limited to the bidder and do not apply to the
target group, reflecting the commercial reality that the bidder is not yet in control of the target group.

The length of the “certain funds period” varies between transactions but should always contain a
longstop date and end upon the earliest to occur of certain milestone events, which are generally
determined by the requirements prescribed in the Code. In the UK, we would typically expect a certain
funds longstop of approximately six months.

Limited Due Diligence

In public M&A transactions, the amount of due diligence information available on the target company
will be dependent upon whether the bid is recommended or hostile. Where the bid is hostile, diligence
information will typically be limited to information which is public. In a recommended deal, additional
information on the target may be made available; howevwer, it is unlikely to be as fulsome as that
usually made available in a private M&A transaction. The rationale behind this is that the Code
requires equality of information to all bona fide potential bidders, no matter how unwelcome.

This means that arranging banks will need to get comfortable with limited target due diligence if they
wish to participate in P2P transactions.

Highly Regulated — Potentially Longer Timetable and Syndication Restrictions

Syndication of P2P transactions often happens later than in private acquisitions and a number of
factors contribute to the delay: (i) limited due diligence makes it difficult for arrangers to prepare an
information memorandum or provide sufficient quality information on the target group to potential
lenders prior to the bidder gaining control of the target: (i) until the bid is declared unconditional, the
target board is unlikely to co-operate in giving customary presentations to potential lenders required in
connection with syndication; and (iii) the bidder will want to keep the number of people who know
about the offer to a minimum. In the UK, there are tight restrictions on the number of parties who may
be approached prior to an initial announcement. The “rule of six” requires that the Panel be consulted
prior to more than six parties in total being approached in relation to a potential offer.

Additional issues can also arise if potential syndicate members hold shares in the listed target. In the
UK, the Panel requires that information and opinions relating to an offer or a party to an offer must be
made equally available to all of the target’s shareholders. In the context of a recommended bid, this
could result in a potential syndicate member receiving information not available to the other target
shareholders (or the public at large).

Restrictions may also arise around special deals with favourable conditions. The Code restricts a
bidder from making any arrangements with a target shareholder if there are favourable conditions
attached which are not being offered to all shareholders. Issues arise if lender-friendly debt terms
provide additional value to a potential syndicate member via its shareholding in the target.

Generally, issues relating to a potential syndicate member with a shareholding in the target can be
addressed by either (i) obtaining an undertaking from the potential syndicate member that it, any
member of its worldwide group will not hold any target shares during the offer period, or (ii) ensuring
that required information barriers are in place between its debt and equity departments.

Disclosure Requirements

Careful consideration also needs to be given to the disclosure requirements pertaining to the offer. In
the UK, all financing documents must be published on a website no later than 12 noon on the
business day after a bidder announces a firm intention to make an offer. This includes the primary
financing documents and any supplemental financing documents, including syndication and fee
letters, which contain details of financing fees and flex terms. No redaction of the primary financing
documents is permitted. The implication of such disclosure is that loan market participants and bond
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investors will have full knowledge of a lender's economics and backstop positions when they are
approached during syndication or bookbuilding. As a result of the sensitivities around the disclosure of
flex terms for the purposes of syndication, the Panel has granted several dispensations to allow flex
terms to be disclosed and displayed at the time of offer or lodgement of the scheme document rather
than at the announcement stage.

Given the restrictions around the “rule of six” and its impact on syndication prior to an initial
announcement, if the arranging banks do not want flex terms to be disclosed prior to syndication, they
will need to obtain a dispensation from the Panel. In practice, many arranging banks elect to forego
flex altogether on P2P transactions in light of higher initial pricing of the margin.

5. Security Timing Issues— Financial Assistance

P2P transactions can potentially give rise to financial assistance issues. In the UK, public companies
are generally prohibited from giving direct or indirect financial assistance for the acquisition of their
shares or for reducing or discharging any liability incurred in connection with such P2P acquisitions.
Public companies may re-register as private companies in order to facilitate the provision of financial
assistance; however, the financial assistance cannot be provided until re-registration has occurred.

Generally speaking, lenders supporting a UK P2P will prefer the acquisition to be implemented by way
of a court-approved Scheme of Arrangement (a “Scheme”). A Scheme is favourable because a public
company can be re-registered as a private company on the same day that the transaction is
sanctioned pursuant toa Scheme and, in theory, target level security can be granted at closing.

In contrast, with an offer scenario, there will be a delay before full security over the target can be
granted. Whilst arranging banks will typically be able to obtain security over the bidco assets on day
one and shortly thereafter obtain limited target level security in respect of non-acquisition debt, full
security over target assets cannot be granted until the target has been re-registered as a private
company. This is dependent upon a number of circumstances and in certain instances may take as
long as six months before target security is granted.

It remains to be seen whether the anticipated wave of P2Ps will actually materialise in 2019, but if it does, it is
clear that having an adviser expert in the Takeover Code is a must for all arranging banks involved. In a
takeowver scenario, the regulatory requirements demanded of the bidder will often be the main focus of
attention, but it is essential that arranging banks are equally prepared for the additional intricacies this type of
deal presents.
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In thispublication, White & Case meansthe international legal practice comprising White & Case LLP, a New York State registered
limited liability partnership, White & Case LLP, a limited liability partnership incorporated under English law and all other affiliated
partnerships, companiesand entities.

Thispublicationisprepared forthe general information of our clientsand otherinterested persons. Itisnot, and doesnot attemptto be,
comprehensive innature.Due to the general nature of itscontent, it should notbe regardedaslegal advice.
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