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The Law Commission has published its much anticipated report on reform of
the UK’s anti-money laundering and terrorism financing regime, and in
particular of the system of suspicious activity reports (“SARs").! The proposed
changes do not outline wholesale reform, but rather tweaks to the existing
regime. Helpfully, the Law Commission has also suggested that financial
institutions should be allowed to “ring-fence” potentially illicit funds which have
been mixed with legitimate funds — a move which is likely to be welcomed by
financial institutions.

Why is reform needed?

Those operating in the regulated sector are obliged to raise suspicions about potential money laundering. If an
entity wishes to undertake a transaction involving property suspected of representing the proceeds of crime, it
will not commit any of the principal money laundering offences if it files a SAR with the National Crime Agency
seeking consent, and in turn receives such consent. We have previously commented on the issues the current
SAR regime raises;? in short, that the bar for suspicion is low, the regime applies to laundering arising from
any crime (rather than just from serious crime), and businesses often struggle to understand what should be
included in a SAR. This has resulted in a situation where there are a large number of poor quality SARs and
some businesses resort to defensive over-reporting, with enforcement agencies struggling to review and
investigate in a timely manner and subjects of SARs potentially facing significant and unnecessary financial
loss.

The Law Commission’s Key Proposals

In an attempt to combat these issues, the Law Commission has made the following key recommendations:

¢ Retain the consent regime — despite criticism, there was overwhelming support for maintaining the
consent regime while improving its efficiency and effectiveness.

e Retain the “all crimes” approach — limiting reporting to suspicions of money laundering arising from
serious crime would reduce the number of SARs, but the Law Commission pointed out that the
intelligence value of a SAR does not necessarily correspond with how serious the crime is. It can also be
difficult for those submitting a SAR to identify the underlying offence.

1 Available at https://www.lawcom.gov.uk/project/anti-money-laundering/
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e Produce better guidance — the Secretary of State should be required to issue a single, authoritative
guidance document for businesses in the regulated sector, with a focus on the test for “suspicion” and the
meaning and effect of “consent”. The courts have defined “suspicion” as “a possibility, which is more than
merely fanciful, that the relevant facts exist.”2 In practice, this definition tends to incentivise reporting as it
appears to be a low bar.

e Produce aprescribed online form — the Secretary of State should use his powers under s.339
Proceeds of Crime Act 2002 (“POCA") to prescribe the form of SARs, with an online form directing
reporters to provide the most important information to law enforcement agencies. A standardised form
should allow law enforcement to deal with issues of consent faster, and allow for analytic techniques to be
applied across SARs.

e Create an Advisory Board — this body would draft guidance on the SAR regime, continually monitor its
effectiveness and advise the Secretary of State on improvements which could be made. Significantly, the
Advisory Board would be a public-private partnership, providing further evidence of the trend towards a
cross-sector approach to combatting money laundering and terrorism financing.

Ring-fencing the Proceeds of Crime

The most potentially significant of the Law Commission’s recommendations is that POCA be amended to
create an exemption to allow criminal property to be ring-fenced by credit and financial institutions. This would
go some way to rectifying the problem which we have previously identified* - under POCA, if a bank account
has received funds regarding which suspicions exist, the bank risks committing a substantive money
laundering offence if it continues to operate the account. As such, it will often submit a SAR and freeze an
entire bank account while awaiting consent to continue operating it, with obvious economic consequences for
individuals and/or businesses. The Law Commission’s suggested exemption would allow banks to take a
much more proportionate approach, prohibiting use of the allegedly illicit funds while continuing to provide
access to any money which is seen as legitimate. This proposal will be welcomed by financial institutions,
especially given the litigation risk which arises when accounts are frozen in this fashion.

No Change to Corporate Criminal Liability

The Law Commission also touched upon the current debate over corporate criminal liability and the
introduction of offences of “failure to prevent” economic crime, which could include failure to prevent money
laundering. It accepted that a “failure to prevent” model would help to circumvent the difficulties of attributing
money laundering offences to the “directing mind and will” of a company. However, it went on to conclude
that, given the mixed views on the subject, no change should be made in this regard until the completion of
the more wide-ranging Ministry of Justice consultation on corporate criminal liability for economic crime. Many
in the regulated sector may see this as a missed opportunity to push for a change which would put the United
Kingdom onto the same footing as its EU counterparts, who are required by the Sixth Money Laundering
Directive to extend criminal liability for money laundering to legal persons. However, if such a “failure to
prevent” offence were to be brought in, it may incentivise defensive reporting, leading to even more SARSs.
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