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Lexology Getting The Deal Through is delighted to publish the tenth edition of Foreign Investment
Review, which is available in print and online at www.lexology.com/gtdt.

Lexology Getting The Deal Through provides international expert analysis in key areas of
law, practice and regulation for corporate counsel, cross-border legal practitioners, and company
directors and officers.

Throughout this edition, and following the unique Lexology Getting The Deal Through
format, the same key questions are answered by leading practitioners in each of the jurisdictions
featured. Our coverage this year includes new chapters on the European Union, France, Italy,
Pakistan, Spain, Sri Lanka and Uzbekistan.

Lexology Getting The Deal Through titles are published annually in print. Please ensure you
are referring to the latest edition or to the online version at www.lexology.com/gtdt.

Every effort has been made to cover all matters of concern to readers. However, specific
legal advice should always be sought from experienced local advisers.

Lexology Getting The Deal Through gratefully acknowledges the efforts of all the contri-
butors to this volume, who were chosen for their recognised expertise. We also extend special
thanks to the contributing editor, Oliver Borgers of McCarthy Tétrault LLP, for his continued assis-
tance with this volume.
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LAW AND POLICY

Policies and practices

1 | What, in general terms, are your government’s policies
and practices regarding oversight and review of foreign
investment?

In the past few months, the Spanish government has adopted restrictive
policies on foreign investment in Spain because, owing to the current
economic situation and the lower valuation of certain Spanish legal enti-
ties, foreign buyers could take control of Spanish entities at a lower
cost. In recent months, owing to the covid-19 crisis, the applicable law
has been modified so that foreign investments are subject to increasing
scrutiny. The new policies specifically focus on investments that exceed
a certain threshold of the share capital of Spanish entities that operate
in critical sectors or are made by certain purchasers.

Main laws

2 | What are the main laws that directly or indirectly regulate
acquisitions and investments by foreign nationals and
investors on the basis of the national interest?

The main laws governing foreign direct investment in Spain are the
following:
Law 19/2003 of 4 July 2003, on legal arrangements for capital
movements and economic transactions abroad;
Royal Decree-Law 664/1999 of 23 April 1999, on foreign
investment; and
Ministerial Order of 28 May 2001, which regulates the procedure
for requesting authorisation and the procedure for declaring the
investment.

In addition, three royal decree-laws have been issued recently:
Royal Decree-Law 8/2020 of 17 March 2020, on extraordinary
urgent measures to address the economic and social impact
of covid-19;
Royal Decree-Law 11/2020 of 31 March 2020, for the adoption of
additional urgent measures in the social and economic field to deal
with covid-19; and
Royal Decree-Law 34/2020 of 17 November 2020, on urgent meas-
ures to support business solvency and the energy sector, and in
the field of taxation.

Scope of application

3 | Outline the scope of application of these laws, including what
kinds of investments or transactions are caught. Are minority
interests caught? Are there specific sectors over which the
authorities have a power to oversee and prevent foreign
investment or sectors that are the subject of special scrutiny?

The scope of application of Law 19/2003 of 4 July 3003 and Royal Decree
664/1999 is, in general, any act, business, operation or transaction that,
by its nature, form or conditions of performance, affects or may affect
activities related, even occasionally, to the exercise of public authority,
activities directly related to national defence, or activities that affect or
may affect public order, public security and public health.

Specifically, the laws and the royal decree-laws focus on the
screening mechanism for foreign direct investments in Spain, which are
those investments in which a non-resident in the European Union or
in the European Free Trade Association (EFTA) acquires 10 per cent or
more of share capital in a Spanish company, whether listed or unlisted,
or acquires control over it. According to article 7.2 of Law 15/2007 on
antitrust, to acquire control over the company means to become party
to contracts or acquire rights that allow the investor to have a decisive
influence in the target company. Consequently, even acquired minority
interests are subject to screening.

Although the laws do not mention indirect investments, they are
also subject to scrutiny, as any investment in a company from another
country that has subsidiaries in Spain may also be reviewed by the
authorities.

The laws also provide penalties for failure to comply with the obli-
gation to request the authorisation to invest.

Although the scope of application of the Ministerial Order of 28
May 2001 is foreign investment, it concerns practical aspects of the
screening mechanism for foreign direct investments regulated in the
laws mentioned, such as the procedure to request an authorisation to
invest and the procedure to declare the investment, instead of focusing
on the screening mechanism itself.

Royal Decree-Law 8/2020 of 17 March 2020, passed at the outbreak
of the covid-19 pandemic, included provisions concerning foreign direct
investment in Law 19/2003 of 4 July 2003, including a new article 7 bis.

On the other hand, the scope of application of Royal Decree-Law
11/2020 focuses on certain foreign direct investment operations that
enjoy a fast-track scrutiny mechanism.

Finally, Royal Decree-Law 34/2020 includes within its scope both
investments in listed Spanish companies and in unlisted companies that
exceed €500 million in turnover, carried out by residents in the European
Union and EFTA, in addition to modifying Law 19/2003.
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Definitions

4 | How is a foreign investor or foreign investment defined in the
applicable law?

Law 19/2003 defines foreign direct investment, in article 7 bis, as all
investment as a result of which the investor holds a stake equal to or
greater than 10 per cent of the share capital of a Spanish company, or
when as a result of a corporate operation, act or legal transaction, the
investor effectively acquires control of a company, provided that one of
the following occurs:
the investment is carried out by residents of countries outside the
European Union or EFTA; or
the investment is carried out by residents of countries of the
European Union or EFTA but whose real ownership corresponds
to residents of countries outside the European Union and EFTA;
this real ownership shall be understood to exist when the latter
possesses or ultimately controls, directly or indirectly, more than
25 per cent of the capital or of the voting rights of the investor, or
when they exercise control, directly or indirectly, over the investor
by other means.

On a temporary basis (from 19 November 2020 to 30 June 2021),
according to the transitional provision contained in Royal Decree-Law
34/2020 of 17 November 2020, investments made by EU and EFTA
residents, and investments made by residents of Spain whose real
ownership belongs to non-EU or non-EFTA residents, are considered to
be foreign direct investments.

Special rules for SOEs and SWFs

5 | Are there special rules for investments made by foreign
state-owned enterprises (SOEs) and sovereign wealth funds
(SWFs)? How is an SOE or SWF defined?

None of the laws applying to foreign direct investment provide for a
definition of SOEs or SWFs.

However, there is a special rule regarding SOEs and SWFs. Article
7 bis of Law 19/2003 of 4 July specifically provides that foreign direct
investments made by a company directly or indirectly controlled by a
government are always subject to the screening mechanism.

Relevant authorities

6 | Which officials or bodies are the competent authorities to
review mergers or acquisitions on national interest grounds?

According to article 11.2 of the Ministerial Order of 28 May 2001,
the scrutiny of the investment must be carried out by the General
Directorate for International Trade and Investment, which is a depart-
ment of the Ministry of Commerce, Industry and Tourism. The scrutiny
must be jointly carried out by the Directorate and the Foreign Investment
Board, which will issue a report on the characteristics of the investment
operation. However, the Spanish Council of Ministers will decide on the
approval or denial of the foreign direct investment transaction, taking
into account the information provided by the Directorate and the Foreign
Investment Board.

7 | Notwithstanding the above-mentioned laws and policies, how
much discretion do the authorities have to approve or reject
transactions on national interest grounds?

Although the reviewing authorities must apply the criteria provided by
the applicable laws on foreign investment, they have a great deal of
discretion to approve or reject transactions, as the definitions given by
the law about what is critical infrastructure or what a strategic sector is

www.lexology.com/gtdt
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are too broad. At present, there is no further regulatory development to
explain in depth the criteria that must be applied to grant an authorisation
to foreign investors.

PROCEDURE

Jurisdictional thresholds

8 | What jurisdictional thresholds trigger a review or application of
the law? Is filing mandatory?

There are primarily two jurisdictional thresholds that determine whether
a foreign direct investment is subject to scrutiny by the authorities.

The first one, as provided in article 7 bis of Law 19/2003, is the
percentage of share capital and the effective control acquired by the
investor in a Spanish company. The acquisition of an amount of the share
capital of a company equal to or greater than 10 per cent, or the acquisi-
tion of control over the decisions of the company, trigger the review of the
investment provided that:

the investment is made in a company that conducts its activity in a

strategic sector or in relation to critical infrastructure as expressly

provided by law;

the investment is made by an entity directly or indirectly controlled

by a government;

the investment is made in a company whose activity is related to

national defence; or

the investment is made by an entity that is likely to be carrying out

illegal or criminal activities that affect public security, public order or

public health in Spain.

If the acquisition does not lead the investor to acquire control over the
company, if the investment does not reach the threshold of 10 per cent of
the share capital, or if, having reached that amount, the investment does
not fall within any of the above requirements, a filing will not be needed.

The second is the amount of the investment. Pursuant to the Second
Transitional Provision of Royal Decree-Law 11/2020, investments under
€1 million are not subject to the screening mechanism. Therefore, only
investments over €1 million may need filing.

National interest clearance

9 | What is the procedure for obtaining national interest clearance
of transactions and other investments? Are there any filing
fees? Is filing mandatory?

The filing procedure for obtaining national interest clearance of invest-
ments is provided by article 11 of the Ministerial Order of 28 May 2001.

The procedure starts with a request for authorisation to invest.

The request for authorisation must be made in writing to the
General Directorate for International Trade and Investment. There is
not a standard form for the request, which must be accompanied by the
following documents:

a certification issued by the competent body of the company in which
the investment is being made, containing an exact transcription of its
corporate purpose;
a brief explanatory report on the economic, financial and asset situ-
ation of the company in which the investment is being made; and
a detailed description of the investment operation to be carried out
and information concerning the investor: in the case of investors
that are considered to be legal entities, the holdings in their capital
representing more than 5 per cent must be indicated, as well as the
annual accounts and management report, the composition of their
management bodies and the detailed structure of the group to which
they may belong; in the case of individuals, information on their
career and professional activity, as well as their asset situation.
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Scrutiny of the transaction will be carried out jointly by the General
Directorate for International Trade and Investment and the Foreign
Investment Board. The Foreign Investment Board will issue a report on
the transaction and, on that basis, the Council of Ministers will grant or
deny the authorisation to invest.

In any case, during the review process, the General Directorate for
International Trade and Investment may require from the investors or
the company that is the target of the investment as many reports and as
much data or background information as is deemed appropriate.

The proceeding does not have any filing fees in Spain.

10 | Which party is responsible for securing approval?

The responsible party for securing the approval of the investment is
the investor.

Review process

11 | How long does the review process take? What factors
determine the timelines for clearance? Are there any
exemptions, or any expedited or ‘fast-track’ options?

Article 11.3 of the Ministerial Order of 28 May 2001 provides that the
authorisation must be granted or denied by the Council of Ministers
within six months from the application date. If the six-month period
expires and no decision has been taken, the authorisation to invest will
be deemed to be denied.

There is no factor that exactly determines when the decision of
the Council of Ministers is to be released, except the volume of applica-
tions and the relevance of the investments under review at the time.
However, experience shows that this process typically takes six to eight
weeks from the time a complete submission has been made.

The Second Transitional Provision of Royal Decree-Law 11/2020
of 31 March 2020 provides a fast-track option for investments agreed
but not closed before 17 March 2020, and for investments between
€1 million and €5 million. This fast-track procedure means that the
reviewing authorities must grant or deny the authorisation within 30
days from the date of filing. If no decision is adopted in respect to the
investment within that period, the authorisation will be deemed to be
denied and the transaction may not be carried out.

12 | Must the review be completed before the parties can
close the transaction? What are the penalties or other
consequences if the parties implement the transaction before
clearance is obtained?

Yes, the review of the investment must be completed before the investor
closes the transaction, and the decision of the Council of Ministers on
the authorisation must also be obtained, as article 8.2 of Law 19/2003 of
4 July 2003 considers that carrying out the investment without obtaining
authorisation where required is a very serious infringement. According
to article 9.2.a, such infringement is punished with a fine (ranging from
£30,000 to the amount of the investment) and, as result, the investment
will become null and void.

Involvement of authorities

13 | Can formal or informal guidance from the authorities be
obtained prior to a filing being made? Do the authorities
expect pre-filing dialogue or meetings?

None of the laws applying to foreign direct investment provides for
an informal channel through which investors can be advised by the
reviewing authorities, but in practice, there are informal channels
to raise issues with them, such as an email address. Any questions

White & Case LLP

regarding clarification of the filing procedure may be sent by email to the
General Directorate for International Trade and Investment. In addition,
the Directorate has made a questionnaire available to investors that may
be filled out and sent back to them to determine whether the investment
is subject to screening, in order to avoid filing where not necessary.

14 | When are government relations, public affairs, lobbying
or other specialists made use of to support the review of a
transaction by the authorities? Are there any other lawful
informal procedures to facilitate or expedite clearance?

In principle, no use may be made of government relations, public affairs,
lobbying or any other specialists to promote support for the transaction
by the authorities. On the other hand, there are no informal procedures
to facilitate the clearance as such. However, the authorities have made a
questionnaire available to investors, which they may fill out and send to
the authorities to confirm if there is the need to proceed to filing and to
avoid it where unnecessary.

15 | What post-closing or retroactive powers do the authorities
have to review, challenge or unwind a transaction that was not
otherwise subject to pre-merger review?

The authorities have post-closing powers to review and investigate
whether an investment operation that required filing was made without
the required authorisation by the Council of Ministers. In that respect,
according to articles 12 and subsequent of Law 19/2003 of 4 July 2003,
the General Directorate for International Trade and Investment is able
to initiate investigations to clarify whether investors have committed
any infringement. The Head of the Ministry of Commerce, Industry and
Tourism is the authority in charge of imposing fines on the investor in the
case of infringement.

SUBSTANTIVE ASSESSMENT

Substantive test

16 | What is the substantive test for clearance and on whom is the
onus for showing the transaction does or does not satisfy the
test?

The substantive test for clearance consists of proving that the investment
in a Spanish company as result of which the investor acquires 10 per
cent or more of share capital, or acquires effective control, does not affect
national security or the national public interest.

For that purpose, the reviewing authority must prove that this invest-
ment is not intended to be made in a company with activity in one of the
strategic sectors or in critical infrastructure expressly provided by law, or
that the investor is not directly or indirectly controlled by a government
or has no risk of carrying out illegal or criminal activities that may affect
public security, public order or public health.

The onus for showing the transaction does or does not satisfy
the test is jointly on the General Directorate for International Trade
and Investment and on the Foreign Investment Board. Once they have
checked that the investment does or does not meet the above conditions,
the Council of Ministers will grant or deny the authorisation to invest.

17 | To what extent will the authorities consult or cooperate
with officials in other countries during the substantive
assessment?

The applicable laws on Foreign Direct Investment do not expressly
provide for communication between Spanish public officials and public

officials from foreign countries. However, it is known that the competent
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reviewing authorities of Spain are in contact with the authorities of other
member states of the European Union when the investment also has
pending filing proceedings in other countries.

Other relevant parties

18 | What other parties may become involved in the review
process? What rights and standing do complainants have?

The applicable laws on foreign direct investment contain no reference
to any other party involved in the filing procedure, nor do they refer to
any rights that third parties are entitled to regarding the effects that the
investment may have.

Prohibition and objections to transaction

19 | What powers do the authorities have to prohibit or otherwise
interfere with a transaction?

According to the law, there are certain investment operations that need
authorisation by the Council of Ministers to be carried out. The reviewing
authority has the power to prohibit the investment, as it is in its power
to authorise the transaction or not, based on the criteria provided by law
to grant or deny it. Without the authorisation, the operation may not be
carried out, so in fact, the reviewing authority has the power to block the
transaction.

20 | Is it possible to remedy or avoid the authorities’ objections to a
transaction, for example, by giving undertakings or agreeing to
other mitigation arrangements?

No, it is not possible. Objections by the reviewing authority to the
transaction cannot be avoided in any way in advance, with any kind of
commitment or agreement. The authorities are independent and take
their decisions according to the nature of the investment, following the
criteria provided by the applicable laws on foreign investment. The deci-
sion of the authority cannot be influenced in any way, and the investor
cannot make any commitments to avoid the authority’s objection.

Challenge and appeal
21 | Can a negative decision be challenged or appealed?

Yes, a negative resolution from the Council of Ministers denying the
authorisation to invest in Spain may be appealed before the Supreme
Court according to article 58 of Organic Law 6/1985 of 1 July 1985, on
the Judiciary.

Confidential information

22 | What safeguards are in place to protect confidential
information from being disseminated and what are the
consequences if confidentiality is breached?

None. The applicable laws on foreign direct investment do not provide
for any specific safeguard to protect confidential information from being
disseminated in relation to the foreign investment screening mechanism.

The consequences of a breach of confidentiality are not provided by
the applicable laws either.
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RECENT CASES

Relevant recent case law

23 | Discuss in detail up to three recent cases that reflect how the
foregoing laws and policies were applied and the outcome,
including, where possible, examples of rejections.

Recently, there have been several investment operations that have been
reviewed by the authorities. No request for prior approval for a foreign
investment since the issuance of Royal Decree 8/2020 of 17 March 2020
has been denied by the Council of Ministers to date, so examples cannot
be given in this respect. On the contrary, there are examples of author-
ised investments, which are, among others, the following:
Lorca Telecom Bidco, a Spanish company controlled by non-
Spanish shareholders, was authorised in July 2020 to acquire 100
per cent of the share capital in Masmovil, a company focused on
technological issues and therefore belonging to one of the strategic
sectors according to article 7 bis of Law 19/2003 of 4 July 2003.
CNH Industrial NV, a company domiciled in the Netherlands, was
authorised to acquire 99.99 per cent of share capital in IVECO, a
Spanish company whose activity is related to national defence.
Although the investor was an EU resident, the investment was
intended to be made in the national defence sector, which is subject
to authorisation according to Law 19/2003 of 4 July 2003.
Andbank Espana SAU, a foreign company, was authorised to
acquire 100 per cent of the share capital of the Spanish financial
entity Bank Degroof Petercam Spain. The financial sector and infra-
structure are considered strategic and critical by Law 19/2003 of
4 July 2003.

UPDATES AND TRENDS

Key developments of the past year

24 | Are there any developments, emerging trends or hot topics
in foreign investment review regulation in your jurisdiction?
Are there any current proposed changes in the law or policy
that will have an impact on foreign investment and national
interest review?

There are recent developments in Spain regarding foreign direct invest-
ment. Two royal decrees were issued at the outbreak of the covid-19
pandemic (Royal Decree-Law 8/2020 of 17 March 2020 and Royal
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Decree-Law 11/2020 of 31 March 2020), which established a screening
mechanism on certain types of investments. Additionally, in November
2020, Royal Decree-Law 34/2020 was issued. It broadened the scope
of application of the scrutiny mechanism provided by the previous
decrees, so the scrutiny of certain investments made in Spanish compa-
nies became a hot topic during the pandemic. The information available
is that a new bill to develop the current regulation is in the works at the
Spanish parliament. The enactment of a new act will affect the foreign
investment regime, as many of the interventionist measures adopted
during the pandemic may become permanent.

Coronavirus

25 | What emergency legislation, relief programmes and other
initiatives specific to your practice area has your state
implemented to address the pandemic? Have any existing
government programmes, laws or regulations been amended
to address these concerns? What best practices are advisable
for clients?

To address the covid-19 pandemic, from March 2020 to the time of
writing, the government has issued three royal decree-laws that intro-
duced urgent regulations regarding foreign direct investment to keep
foreign buyers from gaining control over Spanish sectors economically
damaged by the pandemic. The current wording of Law 19/2003 of 4
July 2003, on legal arrangements for capital movements and economic
transactions abroad, has been amended by the royal decree-laws.
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