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Preface

Welcome tothe Americas Investigations Review 2023, one of Global Investigations
Review's special reports. Global Investigations Review (for newcomers] is the
online home for all those who specialise in investigating and resolving suspected
corporate wrongdoing. We tell them all they need to know about everything that
matters, in their chosen professional niche.

Day in day out, we provide our readers with the most useful daily news, surveys
and features; organise the liveliest events (GIR Live); and build innovative tools
and know-how products to make working life more efficient.

In addition, with the aid of external contributors, we curate a range of
comprehensive regional reviews that go deeper into developments than the
exigencies of journalism allow.

Americas Investigations Review is one of those reviews. It contains insight and
thought leadership from 15 pre-eminent practitioners from the region. Spanning
over 80 pages, this particular review is part retrospective, part primer, part
crystal ball - and 100 per cent essential reading. All contributors are vetted for
their standing and knowledge before being invited to take part.

Inside you'll read about some of the most important developments affecting
international investigations in North and South America, supported throughout
with footnotes and relevant statistics. This edition focuses on the US and Mexico
in particular and has an overview on the exigencies of ESG and crypto-related
iInvestigations.

As so often with our annual reviews, a close read yields many gems. On this
occasion, for this reader, they included that:

e cryptocurrency investigations are on the rise — even before the arrival of
bespoke regulation;

e the second part of Muhammad Ali's ‘float like a butterfly sting like a bee’ line
(the hands can’t hit what the eye can't see’] is a good metaphor for what the
US Department of Justice (DOJ) expects from your compliance programme
(see the chapter on Re Boeing for more);

e the DOJ also wants more cybersecurity-related whistleblowers; and

e Mexico is not one of the 23 OECD members that have now completed an
anti-bribery case, but that might be about to change - assuming the right
prosecutor comes along.

And much, much more
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If you have any suggestions for future editions, or want to take part in
this annual project, we would love to hear from you. Please write to
insight@globalarbitrationreview.com.

David Samuels

Publisher, Global Investigations Review
August 2022
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In Re Boeing emphasises
risk-based governance

Darryl Lew and Courtney Hague Andrews
White & Case LLP

In summary

By focusing on whether and how directors monitor ‘mission critical’ risks,
recent Delaware case law effectively requires directors to engage in risk-based
corporate governance to fulfil their duty of oversight. This increasing judicial
scrutiny of director oversight has been paralleled by increasing scrutiny from
enforcement authorities of compliance programmes when assessing whether
and how to prosecute a corporation. Identifying, prioritising and tackling
mission critical risks has never been more important to inform and focus
director oversight and corporate compliance programmes.

Discussion points

Tools to facilitate risk-based director oversight

Periodic identification and prioritisation of risks

Designated board committees to monitor critical risks

Frequency of management critical-risk reporting and off-cycle reporting
Periodic consideration by full board of critical risks

Documentation of directors’ oversight efforts

Referenced in this article

In re The Boeing Company Derivative Litigation

Marchand v. Barnhill

In re Caremark International Inc. Derivative Litigation

Graham v. Allis-Chalmers Mfg. Co.

leamsters Local 443 Health Servs. & Ins. Plan v. Chou

Holder Memorandum

Thompson Memorandum

Seaboard Report

DOJ’s Evaluation of Corporate Compliance Programs (2020)
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In Re Boeing emphasises risk-based governance | White & Case LLP ,’

Following enforcement actions imposing corporate criminal or civil liability,
shareholders often bring derivative actions seeking to hold directors liable
for related compliance failures by alleging they breached their fiduciary duty
to monitor the affairs of the corporation. Although Delaware courts have
traditionally dismissed such claims with some regularity, the recent decision of
the Delaware Court of Chancery in In re The Boeing Company Derivative Litigation
(In re Boeing)' is the latest in a series of cases, beginning with the Delaware
Supreme Court's 2019 decision in Marchand v. Barnhill (Marchand),” allowing
shareholder derivative claims to proceed against corporate directors for alleged
failures to monitor ‘mission critical risks facing their companies.

While nominally applying the standard for shareholder claims of failed director
oversight first established 25 years ago in In re Caremark International Inc
Derivative Litigation (Caremark),® these more recent decisions signal an evolution
in how the Delaware courts evaluate such claims. By focusing on the nature and
degree of director oversight of ‘mission critical risks, these decisions highlight
the need for active, risk-based corporate governance by directors. Successfully
discharging the duty of oversight in this context depends more than ever on
the company having effective enterprise risk management and compliance
programmes in which risks are regularly identified and prioritised in light of
changes in laws, regulations, technology or the company’s business itself. It is
perhaps no accident that the courts’ recently sharpened focus on risk-based
director oversight has arisen in the context of increasingly exacting scrutiny by
enforcement authorities of corporate compliance programmes as part of their
discretionary assessment of whether, and if so how, to charge corporations.
ldentifying and prioritising an enterprise’s evolving legal and compliance risks
and deploying resources accordingly is thus critical to enable the board to meet
its fiduciary duty of oversight to shareholders and to enable the corporation to
meet expectations of enforcement authorities as well.

This article briefly summarises key developments in the evolution of the fiduciary
duty of oversight under Delaware law, discusses its symbiotic relationship with
risk management and compliance, and offers guidance for corporate boards to
ensure they are effectively carrying out their duty of oversight.

1 No.2019-0907, 2021 BL 337478 (Del. Ch. Sept. 7, 2021).
2 212 A.3d 805 (Del. 2019).
3 698 A.2d 959 [Del. Ch. 1994).
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In Re Boeing emphasises risk-based governance | White & Case LLP ,,

The evolution of the fiduciary duty of director oversight under
Delaware law

The Caremark standard

In 1996, the Delaware Court of Chancery in Caremark articulated a new standard
for when directors may be held liable for breaching their fiduciary duty of
oversight. In Caremark, a consolidated shareholder derivative action alleged
Caremark’s directors breached their duty of oversight in connection with
employee conduct that resulted in significant corporate fines from enforcement
actions by state and federal authorities and federal indictments related to
alleged unlawful payments to healthcare providers. The Court of Chancery was
called upontoassess the fairness and reasonableness of a proposed settlement,
which required the Court to consider the strength of the plaintiffs” claim that the
Caremark directors had breached their fiduciary duty of oversight.

In considering the parameters of the board’s oversight responsibilities, the
Court of Chancery rejected a broad interpretation of the Delaware Supreme
Court’s 1963 decision in Graham v. Allis-Chalmers Mfg Co, in which the Supreme
Court stated that ‘absent cause for suspicion there is no duty upon the directors
to install and operate a corporate system of espionage to ferret out wrongdoing
which they have no reason to suspect exists".* Noting the increasing importance
of a properly informed corporate board, particularly in view of the increasing
criminalisation of corporate conduct and the imposition of significant corporate
fines and penalties under the then recently adopted federal Organizational
Sentencing Guidelines, the Court of Chancery in Caremark defined a proactive
fiduciary duty of oversight not limited to requiring director action only in response
to red flags.”

According to the Court of Chancery, ‘a director’'s obligation includes a duty
to attempt in good faith to assure that a corporate information and reporting
system, which the board concludes is adequate, exists, and that the failure
to do so under some circumstances may, in theory at least, render a director
liable for losses caused by non-compliance with applicable legal standards’.®
Acknowledging the high bar to establishing such liability, the court observed that
‘only a sustained or systematic failure of the board to exercise oversight - such
as an utter failure to attempt to assure a reasonable information and reporting

4 188 A.2d at 130.

5 698 A.2d at 969-70.

6 id. at 970. The Delaware Supreme Court subsequently endorsed this formulation as ‘articulatling] the
necessary conditions predicate for director oversight liability’. Stone v. Ritter, 911 A.2d 362, 370 (Del.
2006). Although this client alert focuses primarily on the director duty to act in good faith to create a
reasonable board-level information and reporting system, this duty also requires directors to monitor
information generated by such a system and to respond appropriately to red flags when presented. See,
eg, Stone, 911 A.2d at 370 (stating that oversight liability may arise because ‘(a) the directors utterly
failed to implement any reporting or information system or controls; or (b) having implemented such a
system or controls, consciously failed to monitor or oversee its operations thus disabling themselves
from being informed of risks or problems requiring their attention’).
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system exists - will establish the lack of good faith that is a necessary condition
to liability".’

The Court of Chancery concluded that the proposed settlement provided
only ‘modest benefits’ but was nonetheless fair and reasonable because the
failure of oversight claim was ‘extremely weak  and ‘quite likely’ would have
been ‘susceptible to a motion to dismiss'.® Although the Court observed that
the Caremark board had ‘a functioning committee charged with overseeing
corporate compliance’,” the record does not indicate that the full board or
any board committee was tasked specifically with oversight of the company’'s
compliance with healthcare laws (as compared with corporate compliance
generally), or that there was any regular management reporting to the board
or to a board committee about compliance with relevant healthcare laws,
the violations of which gave rise to significant corporate liability. Indeed, the
compliance enhancements agreed as part of the settlement included specific,
board-level engagement with and regular management reporting about
these issues.'

Were today's risk-based scrutiny evident in Marchand and most recently in /n
re Boeing applied in Caremark, the court almost certainly would not have been
so dismissive of the shareholder’s failure of oversight claim in assessing the
reasonableness of the proposed settlement.

Marchand and oversight of ‘mission critical’ risks

In 2019, over 20 years after Caremark, the Delaware Supreme Court in Marchand
introduced a risk-based gloss on the duty of oversight defined in Caremark.
Marchand involved a shareholder derivative claim for losses to Blue Bell, an
ice cream manufacturer, arising from a listeria outbreak that resulted in three
deaths and forced Blue Bell to recall its products, suspend production, lay off a
third of its workforce and accept a private equity investment to address resulting
liquidity issues that reduced the value of its shares. To fulfil its duty of oversight
under Caremark, the Court in Marchand stated a board must ‘make a good faith
effort to put in place a reasonable system of monitoring and reporting about
the corporation’s central compliance risks.'" The Court further observed that
a board’s failure to take steps ‘to make sure it is informed of a compliance
issue intrinsically critical to the company’'s business operation” would
‘support . . . an inference that the board has not made the good faith effort
that Caremark requires’.'” The Court thus considered whether, before the listeria

698 A.2d at 971.
id. at 970-71.

9 id.at 970.

10 id. at 966.

11 212 A3d at 824.
12 id. at 822.

@ 3
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outbreak, the Blue Bell board tried in good faith to implement a reasonable
board-level reporting and information system focused on the company’s
‘mission critical’ risk of food safety.’

Reversing the Court of Chancery’'s dismissal of the Caremark claim, the Supreme
Court observed that the complaint alleged that, before the listeria outbreak,
there was (1) no board committee that addressed food safety, (2) no process that
required management to keep the board apprised of food safety compliance,
risks or reports, (3) no schedule for regular board consideration (eg, quarterly or
semi-annually] of any food safety risks, and (4) no evidence of any regular board-
level discussion of food safety.' The Supreme Court rejected the defendant
directors” arguments that corporate compliance with federal and state safety
regulations, the existence of employee food safety manuals, periodic corporate
compliance audits, or discretionary management reporting to the board about
the company’'s general operational performance, showed a good faith effort to
establish a board-level information and reporting system related to food safety
compliance.” The necessary focus therefore is what the board itself has done to
ensure that it is informed about ‘mission critical’ corporate risks.

Since the Delaware Supreme Court’s decision in Marchand, there has been a
series of cases in which the Court of Chancery has rejected defendants” motions
to dismiss Caremark claims alleging a board-level failure to monitor mission
critical corporate risks."/n re Boeing is the most recent example.

In re Boeing and the need for ‘rigorous oversight’ of ‘mission
critical’ risks

In In re Boeing, plaintiff shareholders brought derivative claims against company
directors for, among other things, breach of the duty of oversight in the
aftermath of two fatal plane crashes of the 737 Max and the related grounding
of its 737 Max fleet. The plaintiffs alleged oversight failures under both prongs of
Caremark, namely, that the directors acted in bad faith (1) by failing to create an
information and reporting system for the board to monitor the ‘mission critical
risk of aircraft safety before the two crashes and then (2) by ignoring the safety
red flags that the first crash raised."”

13 id. at 822, 824.

14 id. at 822.

15 id.at 822-23.

16 See Teamsters Local 443 Health Servs. & Ins. Plan v. Chou, No. 2019-0816, 2020 BL 320972 (Del. Ch.
Aug. 24, 2020); Hughes v. Xiaoming Hu, No. 2019-0112, 2020 BL 155470 (Del. Ch. Apr. 27, 2020); Inter
Mktg. Grp. USA, Inc v. Armstrong, No. 2017-0030, 2020 BL 516916 (Del. Ch. Jan. 31, 2020); In re Clovis
Oncology, Inc. Deriv. Litig., No. 2017-0222, 2019 BL 373697 (Del. Ch. Oct. 1, 2019).

17 2021 BL 337478 at *27.
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Tracking the analysis in Marchand, the Court of Chancery found that the
shareholders stated viable Caremark claims and thus denied the defendants’
motion to dismiss. The Court concluded that the alleged absence of structures
to inform the board about the ‘'mission critical’ issue of aircraft safety gave
rise to a reasonable inference that the directors acted in bad faith in breach of
their duty of oversight.'”® The Court found persuasive the indicia of director bad
faith and laxity in oversight that the Supreme Court noted in Marchand, namely,
that before the first air crash there was (1) no board committee specifically
mandated to monitor aircraft safety,'” (2) no internal system for whistleblowers
or employees to bring safety concerns to the board’s attention,”” (3) no schedule
for or evidence of regular board monitoring or discussion of aircraft safety,”" and
(4) no process or protocol requiring management to keep the board regularly
informed of issues related to aircraft safety.”” As in Marchand, the Court
rejected the notion that committee responsibility for compliance generally,”
facial compliance by the company with regulatory requirements,” or ad hoc,
discretionary management reporting to the board,” sufficed to meet the board’s
obligation to provide ‘rigorous oversight’ of ‘mission critical risks.

The Court also found that the plaintiff shareholders stated a viable claim that
the board failed to respond in good faith to the red flag safety issues embodied
in the public reporting about the first 737 Max crash. Notably, after the first
crash, the board allegedly failed to request information from management, to
timely convene a mandatory meeting to discuss the crash, or to timely initiate
an inquiry into the cause of the crash.”

Effective risk-based compliance programme essential to
enable directors to fulfil fiduciary duty to monitor mission-
critical corporate risks and for corporations to meet
expectations of enforcement authorities

By analogy to the less well-known half of Muhammad Ali's famous quotation,
‘Float like a butterfly, sting like a bee, the hands can't hit what the eyes can't see’,
a board obviously cannot monitor risks it does not know about, much less do so
rigorously. By scrutinising whether and to what extent directors have exercised
oversight of ‘mission critical’ risks, Marchand and the cases that have followed
it effectively require boards to engage in risk-based corporate governance. In
so doing, Delaware courts have tied more closely than ever a board’s ability to

18 Seeid.

19 id. at *28-29.
20 id. at *29.

21 id. at *29-30.
22 id. at *31-34.
23 id. at *6, 28-29.
24 id. at *30-31.
25 id. at *32-33.
26 id. at *35-36.
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exercise its duty of oversight to the corporation having effective enterprise risk
management and compliance programmes that identify and prioritise evolving
corporate legal and regulatory risk so that the board can design and implement
appropriately calibrated board-level monitoring of relevant risks and deploy its
resources accordingly.

The increasing judicial scrutiny of board oversight of key corporate risks has
been paralleled by increasingly exacting scrutiny by enforcement authorities
of the effectiveness of corporate compliance programmes in deciding whether
and how to prosecute corporate misconduct. These developments underscore
the symbiotic relationship between corporate governance and corporate
compliance.

Since 1999, the Department of Justice has issued formal guidelines identifying
the factors federal prosecutors should consider in determining whether and,
if so, how business entities should be charged.”” Though not determinative,
one factor in this discretionary calculus has consistently been the existence
and effectiveness of a corporate compliance programme to detect and prevent
misconduct. In the 2003 version of these gquidelines, entitled ‘Principles of
Federal Prosecution of Business Organizations’, the Department cited Caremark
and stated that, in assessing a corporate compliance programme, prosecutors
may consider ‘whether the corporation has established corporate governance
mechanisms that can effectively detect and prevent misconduct’, including
whether the company’s ‘directors established an information and reporting
system . . . reasonable to provide management and the board of directors with
timely and accurate information sufficient to allow them to reach an informed
decision regarding the organization’s compliance with the law".”” Thus, just as
the Caremark court grounded its delineation of a proactive duty of corporate
oversight in part on the increasing criminalisation of corporate conduct and the
resulting increased exposure of corporations to significant criminal fines, the
Department recognised that its assessment of whether and how to prosecute a
corporation could be informed in part by the effectiveness of the corporation’s
system of corporate governance. An effective compliance programme evidenced
and supported by effective governance thus can help corporations avoid or
mitigate the risk of significant criminal liability just as effective governance
informed and supported by an effective compliance programme can help avoid
or mitigate the risk of director liability.

Similar to the guidelines issued by the Department of Justice, the Securities
and Exchange Commission in 2001 issued a framework for evaluating whether
and, If so, to what extent, to afford lenient treatment to companies under

27 See Memorandum from Eric Holder, Deputy Attorney Gen., Dep’t of Justice, on Bringing Criminal
Charges Against Corporations, to Dep’t Component Heads and U.S. Att'ys (Jun. 16, 1999),

available here.
28 Memorandum from Larry D Thompson, Deputy Attorney Gen., Dep’t of Justice, on Principles of Federal

Prosecution of Business Organizations, to Dep’'t Component Heads and U.S. Att'ys (Jan. 20, 2003),
available here. The most recent version of this guidance was published in July 2020, available here.
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investigation (the Seaboard Report]. Though not citing Caremark, certain
Seaboard factors relate to director oversight, including (1) whether and, if so,
when a company’s audit committee and board of directors were fully informed
of relevant misconduct, and (2) whether management or the board oversaw any
internal investigation of such misconduct.”

While the assessment of the effectiveness of corporate compliance programmes,
including by reference to corporate governance, has been a relevant, though
non-determinative, factor in the prosecution calculus of the Department of
Justice and other enforcement authorities for some time, the level of scrutiny
with which authorities have assessed the effectiveness of corporate compliance
programmes has increased dramatically in recent years. For example, in 2015
the Department of Justice for the first time hired an external compliance
consultant to inform its programme assessments.*

In addition, in 2017, the Department published, and has since twice revised,
guidance on how it evaluates corporate compliance programmes.’’ The most
recent version of this guidance, published in 2020, spans almost 20 pages and
focuses in material part on whether and to what extent a company’s corporate
compliance programme is risk-based in design and implementation; with
respect to corporate governance, the guidance specifically asks ‘'what types
of information have the board of directors and senior management examined
in their exercise of oversight in the area in which misconduct has occurred?*
As anyone who has had to explain a corporate compliance programme to US
enforcement authorities in the last several years can attest, the level of scrutiny
outlined in this guidance exists in practice as well as on paper.

Key takeaways

In light of the foregoing developments, corporations and their governing boards
are challenged more than ever to have effective risk-based corporate compliance
and corporate governance. Recognising that there is not a one-size-fits-all
approach for either, but that approaches can and should be adapted reasonably
to the facts and circumstances of individual companies in view of their size,
resources and risks, the steps boards should consider taking to ensure they
exercise appropriate oversight of relevant risks include the following:

29 Sec. Exch. Comm’n, Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of
1934 and Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions
(2001), available here.

30 See ‘Assistant Attorney General Leslie R. Caldwell Speaks at SIFMA Compliance and Legal Society New
York Regional Seminar’, Dep't of Justice Office of Public Affairs (Nov. 2, 2015), available here.

31 See Dep't of Justice, Evaluation of Corporate Compliance Programs (2017), available here; Dep't
of Justice, Evaluation of Corporate Compliance Programs (2019), available here; Dep't of Justice,

Evaluation of Corporate Compliance Programs (2020), available here.
32 Dep't of Justice (2020), supra n.31 at 10-11.
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e ensure that management conducts periodic enterprise risk assessments,
repeated at reasonable intervals, to identify and prioritise the evolving key
legal, regulatory and operational risks the corporation faces;

e ensure that a board committee has been mandated expressly to monitor
each risk identified as central or critical and tailor the level of oversight
accordingly. Any difference in the assessed significance of the risks meriting
board-level scrutiny could be reflected, for example, in the frequency of
committee or board meetings at which a given risk is addressed;

e ensure that a regular cadence exists for management to report information
and developments relevant to such risks to the responsible committee,
including to allow the committee and the board to satisfy themselves that
sufficient corporate resources are being devoted to address key risks.
Relatedly, establish a protocol for off-cycle reports by management to the
responsible committee of material developments related to covered risks,
and ensure that certain types of risks identified in internal whistleblower
hotlines are sent directly to the responsible committee or escalated promptly
to the committee by management;

e establish a schedule for consideration by the full board of information and
developmentsrelated to the risks identified as centralto the organisation; and

e ensure thatboard and committee minutes appropriately reflect the directors’
oversight efforts.

A good faith effort to design and implement effective risk-based corporate
governance and compliance will protect and serve the interests of the
corporation, its governing board, its shareholders and other stakeholders.

* This article was also authored by former White & Case associates Stephanie Silk
Cunha and John Hannon.
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experience in matters involving the US Foreign Corrupt Practices Act and other
anti-corruption laws, as well as fraud, accounting, securities and shareholder
derivative issues.
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WHITE & CASE

White & Case is a global law firm with long-standing offices in the markets that matter today.
Our on-the-ground experience, our cross-border integration and our depth of local, US and
English-qualified lawyers help our clients work with confidence in any one market or across
many.

We guide our clients through difficult issues, bringing our insight and judgement to each
situation. Our innovative approaches create original solutions to our clients” most complex
domestic and multi-jurisdictional deals and disputes.

By thinking on behalf of our clients every day, we anticipate what they want, provide what
they need and build lasting relationships. We do what it takes to help our clients achieve their
ambitions.
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