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1. Legislative Framework

1.1	 Key Laws and Regulations
Principal Legal Framework
The principal laws governing the banking sector 
in Mexico are as follows:

•	the Banking Law (Ley de Instituciones de 
Crédito) sets forth the general framework 
governing banks (instituciones de crédito), 
including their incorporation and authori-
sation, governance, ownership, mergers, 
spin-offs, business activities, insolvency and 
resolution. It also establishes the scope of 
authority of the different governmental entities 
that regulate and supervise banks and their 
activities;

•	the General Law of Negotiable Instruments 
and Credit Transactions (Ley General de Títu-
los y Operaciones de Crédito) sets forth the 
legal framework governing negotiable instru-
ments, such as promissory notes, cheques, 
other debt instruments, repurchase trans-
actions, cash and security deposits, credit 
transactions (such as loan facilities, revolving 
lines of credit and letters of credit), pledges, 
trusts, leases and factoring; 

•	the Bank Savings Protection Law (Ley de Pro-
tección al Ahorro Bancario) governs the bank 
savings protection system;

•	the Financial Services User Protection and 
Defence Law (Ley de Protección y Defensa al 
Usuario de Servicios Financieros) sets forth 
the general framework for the protection and 
defence of financial service users;

•	the Mexican Central Bank Law (Ley del Banco 
de México) gives the country’s Central Bank 
powers to promote the healthy develop-
ment of the financial system and to foster the 
proper functioning of payment systems;

•	the Mexican Banking and Securities Com-
mission Law (Ley de la Comisión Nacional 

Bancaria y de Valores) provides the powers 
of said supervisory body subordinated to the 
Mexican Ministry of Finance and Public Credit 
(Secretaría de Hacienda y Crédito Público);

•	the Transparency and Financial Services 
Ordering Law (Ley para la Transparencia y 
Ordenamiento de los Servicios Financieros) 
provides for the adequate operation of card 
payments networks, as well as measures to 
avoid excessive commission fees to banking 
customers; and

•	the Payments Systems Law (Ley de Sistemas 
de Pagos) regulates some of the country’s 
high-value payment systems, including those 
managed by the Mexican Central Bank. 

Although banks are heavily regulated, the most 
relevant regulations concerning their operations 
are as follows:

•	the general rules applicable to banks (Dis-
posiciones de carácter general aplicables a 
las Instituciones de Crédito) issued by the 
National Banking and Securities Commission 
(the Commission), which set forth the capitali-
sation, internal control and reporting obliga-
tions of banks;

•	the different regulations issued by the Cen-
tral Bank of Mexico, notably Circular 3/2012, 
which regulates the passive and active opera-
tions of banks, and Circular 1/2005, which 
sets forth the rules banks must follow in con-
nection with trusts; and

•	the Anti-Money Laundering Rules (Disposi-
ciones de carácter general a que se refiere 
el artículo 115 de la Ley de Instituciones de 
Crédito), which set forth the rules that must 
be followed by banks in connection with their 
knowledge and identification of clients and 
customers, reportable transactions and their 
anti-money laundering policies and proce-
dures.
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Principal Authorities
The principal authorities responsible for super-
vising banks in Mexico are:

•	the Ministry of Finance and Public Credit 
(Secretaría de Hacienda y Crédito Público), 
which is responsible for designing and con-
ducting the policies of the Federal Govern-
ment of Mexico on financial, tax, expenses, 
income and public debt. The Ministry of 
Finance, through its Financial Intelligence 
Unit (Unidad de Inteligencia Financiera), is in 
charge of regulating banks and other finan-
cial entities in connection with anti-money 
laundering matters (although compliance 
with these regulations is within the scope of 
authority of the Commission); 

•	the Central Bank of Mexico (Banco de Méxi-
co), which, within its broad scope of authority 
as the central bank, is in charge of promoting 
the proper functioning of the financial and 
payment systems;

•	the Commission, which is in charge of regu-
lating, inspecting and overseeing banks;

•	the National Commission for the Protection 
and Defence of Financial Services Users 
(Comisión Nacional para la Protección y 
Defensa de los Usuarios de Servicios Financi-
eros), which is in charge of the protection and 
defence of users of the services provided by 
banks and other financial institutions; and

•	the Institute for the Protection of Bank Sav-
ings (Instituto para la Protección al Ahorro 
Bancario), which manages a deposit insur-
ance available to account holders in case a 
bank becomes insolvent. The institute will act 
as the liquidator of banks in Mexico.

2. Authorisation

2.1	 Licences and Application Process
Authorisation Requirements
The organisation and operation of a bank in 
Mexico requires authorisation from the Com-
mission. Prior to granting the authorisation, the 
Commission must have a favourable opinion of 
the Central Bank of Mexico with regards to the 
project. The granting of a bank authorisation is 
a discretionary authority of the Commission, and 
such authorisations are non-transferable.

Foreign banks are not allowed to provide bank-
ing and credit services through locally estab-
lished branches, but rather need to establish a 
subsidiary.

Types of Authorisations
Outside development banks, which are owned 
by the Federal Government, the Banking Law 
provides for two types of bank authorisations: 

•	banks (instituciones de banca múltiple); and 
•	affiliate banks (instituciones de banca múltiple 

filiales). 

There are very minor differences between these 
two licences with regard to their corporate organ-
isation, activities and regulation. However, the 
quantity of information required from the owners 
of an affiliate bank in the process of authorisa-
tion is significantly reduced. Affiliate banks are 
owned and controlled by a bank established in 
a foreign country that has entered into a treaty 
with Mexico. This treaty must contain a provision 
allowing for the establishment of affiliate banks.

Activities and Services Covered
Article 46 of the Banking Law sets forth a 
comprehensive list of activities that banks are 
allowed to perform (including active and pas-
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sive transactions and financial services). Banks 
must include in their by-laws the list of activities 
that they intend to perform. The minimum equity 
capital requirement for each bank will depend 
on the activities included in its by-laws. Bank 
regulations establish three different predefined 
sets of permitted activities that banks can elect 
to include in their by-laws, as follows:

•	banks that perform all their permitted activi-
ties (Universal Banking), which have the 
largest minimum equity capital requirement 
(equivalent in local currency to the value of 
ninety million investment units (UDIs, as per 
its acronym in Spanish) (as of 23 October 
2022, one UDI equals MXN7.556337)); 

•	banks that perform all traditional banking 
activities but do not perform any securities 
transactions on behalf of third parties or any 
non-banking services, and for which there is a 
lesser capital requirement; and

•	banks that only perform deposit and custody 
services for legal entities and qualified and 
institutional investors, investment banking, 
or the issuance of payment means for which 
there is an even lesser capital requirement. 

Any other combination of permitted activities 
requires the bank to have the same minimum 
equity capital as that of the banks that elect to 
include all of the permitted activities in their by-
laws.

The most significant restrictions for banks are 
the prohibition on acting as underwriters in pub-
lic offerings of securities and the prohibition on 
issuing insurance policies.

Authorisation Process
The process of authorisation is carried out with 
the Commission and might take between 12 and 
18 months. Operations usually commence within 

18–24 months after the project has started. The 
authorisation process involves the following 
stages:

•	the first stage requires general definitions of: 
(a) the corporate structure of the bank, 

including the activities that it will perform; 
(b) the business purposes and feasibility of 

the project; and 
(c) the information technology strategy. 

Meetings with officers of the Commission 
are held at this stage, in which the project 
is presented;

•	in the second stage, the process involves 
the preparation of a preliminary filing of the 
application to the Commission. Generally, the 
application requires the following:
(a) detailed information concerning the direct 

and indirect shareholders, including finan-
cial and tax information and evidence of 
the licit source of the funds that will be 
invested in the bank;

(b) the shareholding structure;
(c) detailed information concerning the mem-

bers of the board of directors, examiners 
(comisarios), CEO and the officers within 
the two hierarchical levels below the 
latter. The appointment of directors and 
officers will be subject to them passing 
professional, credit and criminal back-
ground checks;

(d) a business plan, a general operations 
plan and financial projections;

(e) a surety deposit equivalent to 10% of 
the equity capital of the bank, returned to 
the applicants upon the commencement 
of operations and incapable of accruing 
interest; and

(f) the filing fees of approximately USD2,900;
•	in the third stage, the application is officially 
filed with the Commission once the com-
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ments by the financial authorities are incorpo-
rated;

•	in the fourth stage, the authorities make final 
comments and the applicants make addition-
al filings addressing them; and

•	in the fifth stage, the Commission issues the 
authorisation. 

Thereafter, the bank has 90 days to approve 
the executed deed of its incorporation. Within 
180 days of the approval of the deed of incor-
poration, the bank requests the Commission 
to authorise its commencement of operations. 
Such authorisation involves officers from the 
financial authorities visiting the bank to test its 
operations.

At this stage, the applicants must pay the Com-
mission a fee of approximately USD42,500 for 
the issuance of the bank authorisation and a fee 
of approximately USD136,000 for the authorisa-
tion to commence operations.

After receiving the authorisation to commence 
operations, the bank may start doing business 
with the public.

3. Control

3.1	 Requirements for Acquiring or 
Increasing Control over a Bank
The acquisition and transfer of the shares of a 
bank in Mexico are subject to the following rules 
and requirements:

•	acquisitions or sales of less than 2% of the 
common shares of a bank do not trigger any 
regulatory requirement; 

•	the acquisition or transfer of between 2% 
and 5% of the common shares of the bank 
require the transferor and the acquirer to give 

notice to the Commission within three days of 
completing the transfer;

•	direct or indirect acquisitions of (or the crea-
tion of collateral over) between 5% and 20% 
of the common shares of a bank require prior 
authorisation from the Commission, which 
may be granted taking into consideration 
the opinion of the Mexican Central Bank. 
The Commission will perform a thorough 
business, financial and criminal background 
check on the applicants during the process of 
authorisation; and

•	the direct or indirect acquisition of 20% or 
more of the common shares, or the acquisi-
tion of control of a bank by a person or group 
of persons, requires prior authorisation from 
the Commission, as well as the prior favour-
able opinion of the Mexican Central Bank. 
The Commission will perform a thorough 
business, financial and criminal background 
check on the applicants during the process of 
authorisation and will review the information 
on the directors and officers that the appli-
cants would intend to appoint, along with any 
changes that the applicants intend to make 
to the general operation plan and the internal 
control system of the bank.

Pursuant to the Banking Law, control over a 
bank is the ability to impose decisions at the 
shareholders’ meeting, directly or indirectly. 
This includes the authority to exercise the vot-
ing rights of more than 50% of the shares and 
the authority to direct the administration, strat-
egy and principal policies of the bank, whether 
through the ownership of securities or through 
any other legal means.

In addition, the acquisition of shares or the con-
trol of a Mexican bank could require authorisa-
tion from the Federal Economic Competition 
Commission (Comisión Federal de Competen-
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cia Económica) for antitrust matters. Likewise, 
the acquirer should consider the reporting and 
investment thresholds of the Securities Market 
Law (Ley del Mercado de Valores) if the shares 
of the bank are traded in a Mexican stock 
exchange.

Banks are not restricted from having foreign 
investors in their equity capital, but foreign gov-
ernments are only allowed to participate, directly 
or indirectly, in the stated capital of banks in 
Mexico in the following circumstances: 

•	if the investment is made pursuant to tempo-
rary financial relief programmes;

•	if the participation is indirect and does not 
represent a controlling interest of the bank; 
and 

•	if the Commission, at its discretion, approves 
a participation that implies control over the 
bank, and is made through official legal enti-
ties such as funds and development govern-
mental entities subject to: 
(a) the investors proving they do not exercise 

authority functions; and 
(b) its decision-making corporate bodies 

operating independently from the relevant 
foreign government.

4. Supervision

4.1	 Corporate Governance Requirements
The board of directors is the principal corporate 
body in charge of the corporate governance of 
a bank in Mexico. The board of directors must 
be integrated by no fewer than five and no more 
than fifteen statutory members, at least 25% of 
whom (rounded upwards) must be independ-
ent. Having independent board members is a 
concept of corporate governance that requires 
certain board members not to have any profes-

sional, business, commercial or family relation-
ship with other directors, the shareholders or 
other stakeholders of the bank. 

The number of officers of the bank that can be 
members of the board is limited to one third, as 
long as they are only either the CEO or offic-
ers within the two lower levels from the latter. 
For each statutory director, an alternate director 
can be appointed, in the understanding that the 
alternates of independent directors also qualify 
as independent directors. The board of direc-
tors is required to have a meeting at least every 
quarter and whenever necessary.

The board of directors is required to have cer-
tain committees with advisory duties. The bank 
must have at least an audit committee, a risk 
committee, a compensations committee (whose 
functions, subject to complying with certain 
requirements, may be performed by the risk 
committee), a communication and control com-
mittee (in charge of know-your-customer and 
anti-money laundering matters) and a related-
party transactions committee. 

These committees are auxiliary committees to 
the board of directors, and one or more of their 
members must be directors. In the case of an 
audit committee, all of its members must be 
directors and the majority of them, including the 
chairperson, must be independent.

The board of directors, at the audit committee’s 
proposal, is responsible for establishing the 
objectives and guidelines of the internal con-
trol system. The CEO is responsible for imple-
menting the internal control system throughout 
the organisation. Once implemented, the audit 
committee is responsible for submitting the 
organisational chart, the code of conduct, the 
appointment of external auditors and the evalu-
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ation reports of the internal control system for 
the board’s approval.

The internal audit department, independent of 
the CEO, is responsible for reviewing the internal 
control system, both periodically and systemati-
cally, while reporting findings and implemented 
actions to the audit committee.

A bank’s financial information and its control 
systems are reviewed annually by external 
auditors and comisarios. The latter are persons 
appointed by the shareholders’ meeting and are 
in charge of overseeing the performance of the 
board of directors in connection with the internal 
control system. 

4.2	 Registration and Oversight of Senior 
Management
Directors of a bank in Mexico can only be 
appointed by the shareholders’ meeting. Pursu-
ant to the Banking Law, all directors need to have 
technical capabilities, honourability, satisfactory 
business and credit history and ample financial, 
legal or administrative knowledge. Most direc-
tors of banks in Mexico must be local residents. 

No person can act as director for two banks, 
or a financial group holding companies that 
own banks, at the same time. The director must 
inform the shareholders’ meeting if they are the 
director of another financial entity.

Officers of a bank, including the CEO and all 
officers within the two hierarchy levels below the 
CEO, must be residents of Mexico with evidence 
of at least five years of previous professional 
experience in positions of high decision-making.

Authorisation Process
During the processes related to the authorisa-
tion of a new bank or to a change of control, 

the proposed directors, CEO and senior officers 
of the bank must submit predefined forms and 
letters for the consideration of the Commission, 
as well as supporting documentation showing:

•	their personal identification information and 
immediate family names and relationships;

•	their educational background;
•	their professional experience background;
•	their credit score reports;
•	their absence of criminal records; and
•	their taxpayer registration.

Each director and officer will need to sign a letter, 
addressed to the Commission, with representa-
tions as to their honourability and creditworthi-
ness, authorising the Commission to verify all 
information provided with the corresponding 
national or foreign authorities.

The Commission has the right to request addi-
tional information as it deems convenient, and 
may approve or reject the proposed appoint-
ment at its discretion.

Ordinary Course
In the ordinary course of business, any appoint-
ments of directors or officers must be commu-
nicated to the Commission within five business 
days. In this case, it is the bank that must verify 
and ensure the compliance of the proposed 
director or officer with all of the requirements 
established by law. 

The Commission can request the removal of any 
officer or director that does not comply with the 
applicable requirements. This can be either at 
the time of the appointment or at any time there-
after, and the Commission can ban such officers 
or directors from occupying any positions in the 
financial sector.
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The bank must always open and update, at least 
annually, a file for each director and officer con-
taining all the information and documentation 
meeting the applicable requirements.

4.3	 Remuneration Requirements
Remuneration System
Banks must permanently implement, maintain 
and monitor a remuneration system consistent 
with effective risk management. The purpose 
of Mexico’s banking remuneration system is to 
ensure that the ordinary and extraordinary remu-
neration of its employees, administrative depart-
ments, control and business areas and other 
employees takes into consideration the actual 
and potential risks related to the individual activi-
ties of such employees.

The remuneration system must consider all 
remuneration, whether in cash or otherwise. It 
forms part of the internal control system and is 
ultimately overseen by the board of directors, 
which is advised on these matters by the remu-
neration committee, chaired by an independent 
director.

Unusual remunerations that are determined by 
individual performance or that of a particular 
department must not consider exclusively the 
results of the financial year in which the transac-
tions occurred but also the risks and results seen 
during a reasonably longer period of time. To this 
extent, performance reviews must be consistent 
with and based on results adjusted by present 
and future risks, liquidity, capital costs and other 
considerably appropriate variables.

The remuneration system must be flexible 
enough to allow the bank to reduce or suspend 
the payment of extraordinary remunerations 
whenever the bank faces losses or whenever the 
risk impacts are greater than expected.

A bank’s remuneration system must be updated 
every year and must be made available to the 
public via its webpages. The information dis-
played must include a thorough description of 
the remuneration system, including qualitative 
and quantitative information and a mention of 
the actual remuneration amount paid during the 
relevant fiscal year, indicating if such remunera-
tion was fixed or variable, paid or deferred, and 
in cash, stock, other equity instruments or oth-
erwise.

5. AML/KYC

5.1	 AML and CFT Requirements
AML/CFT Framework
The AML/CFT framework applicable to Mexico 
is founded on a risk-based approach. Mexican 
banks must assess their AML/CFT risks yearly, 
taking the following elements into consideration:

•	products and services;
•	clients (individuals and entities with a sus-

tained, contractual relationship with the bank) 
and users (persons who do not have contrac-
tual agreements with the bank);

•	geographical areas in which the bank oper-
ates; and

•	transactional and operational channels.

Identification and Follow-Up of 
Counterparties
Another AML/CFT requirement for banks in Mex-
ico is the conduct of due diligence and know-
your-customer exercises. The scope and degree 
of these requirements depends on whether they 
are conducted on:

•	clients or users;
•	individuals, legal entities or trusts; and
•	Mexicans or non-Mexicans.
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There are simplified due diligence measures 
available and exemptions to it according to 
the client’s risk of AML/CFT. There are banking 
account levels, which begin with reduced due 
diligence requirements, subject to lower trans-
actional levels. The permitted transactional level 
of accounts increases along with the increase in 
the depth of due diligence requirements. This 
regulation aims to bolster financial inclusion in 
the country.

Before COVID-19, banks did not have the 
widespread ability to start a client relationship 
remotely. However, the Commission has enact-
ed rules that allow banks to remotely execute 
operations and agreements as long as they verify 
certain biometric information of customers’ IDs 
against the information in official records held 
by authorities like the National Electoral Insti-
tute (which issues the most commonly accepted 
photo identification in the country).

Banks must regularly assess whether their cli-
ents have their identifications and documents 
updated and their transactional behaviour in 
order to determine the risk they entail to the 
financial institution. 

Internal Structures
Banks must maintain internal structures, poli-
cies, controls and procedures against financial 
crime, including the following lines of defence:

•	a compliance officer, who serves as the link 
with the authorities (particularly the Commis-
sion and the Financial Intelligence Unit);

•	a communications and control committee, 
which oversees the correct implementation 
of the AML/CFT measures within the bank 
and decides whether an operation must be 
considered as a suspicious transaction;

•	an external or internal auditor; and

•	ultimately, the board of directors, which is 
responsible for establishing the general strat-
egy in respect of AML/CFT matters.

Banks must have AML/CFT manuals and train-
ing in place, which are regularly shared with the 
Commission.

Reporting to Authorities
Banks are required to periodically file the follow-
ing AML/CFT reports:

•	relevant operations reports, when identifying 
transactions of USD7,500 or more;

•	suspicious transactions reports;
•	internal operations reports, to be filed when-

ever a conduct or omission by a bank’s 
employee could be contrary to the AML/CFT 
framework;

•	reports of transactions with virtual currencies, 
as well as with US dollars in cash; and

•	reports about international transfers of funds 
and operations with cashier’s cheques.

All these reports have specific thresholds, dead-
lines and conditions when being filed for the 
Commission.

Dollar/Peso Exchange
Due to the risk of illicit activities between Mexico 
and the United States, Mexican authorities have 
implemented restrictions so that Mexican banks 
are usually restricted in receiving US dollars in 
cash, except when there is an economic ration-
ale provided in the regulation – for example, 
receiving funds from legal entities with branches 
near the border. 



MEXICO  Law and Practice
Contributed by: Juan Antonio Martín, Carlos Mainero and Rebeca García López, White & Case, S.C. 

11 CHAMBERS.COM

6. Depositor Protection

6.1	 Depositor Protection Regime
The Bank Savings Protection Law (Ley de Pro-
tección al Ahorro Bancario) provides for the 
creation, organisation and functions of the Bank 
Savings Protection Institute, which is in charge 
of managing the savings protection fund.

Bank liabilities that are guaranteed by the Bank 
Savings Protection Institute are mainly on-
demand and term deposits, savings accounts 
and revolving deposits associated with debit 
accounts, but only up to the amount of 400,000 
UDIs per person – or legal entity – per bank 
(approximately USD152,000). 

The deposit insurance to be provided by the 
Bank Savings Protection Institute to a bank’s 
depositors will be paid upon determination of the 
resolution of a bank. Upon payment, the Bank 
Savings Protection Institute acquires the claim 
of the depositor against the relevant bank. Any 
amount not paid by the Bank Savings Protection 
Institute can be claimed directly by the depositor 
from the relevant bank.

Obligations of banks in favour of financial enti-
ties, companies within the same financial group 
as the bank, shareholders, board members, the 
CEO and the officers within the immediately fol-
lowing hierarchy level, general managers and 
attorneys-in-fact of the bank are not insured by 
the Institute. In addition, the deposit insurance 
does not cover:

•	liabilities documented in negotiable instru-
ments;

•	bearer notes;
•	transactions performed outside the applicable 

legal, regulatory and administrative frame-
work;

•	bank liabilities that are not within standard 
banking customs and practice; and 

•	any operation related to illegal acts or trans-
actions.

The deposit insurance is exclusive to bank 
liabilities and, therefore, does not cover finan-
cial products such as mutual funds, insurance 
products and other liabilities of other financial 
entities, even if the bank acts as the distributor 
of such products.

Banks have the obligation to pay ordinary and 
extraordinary contributions to the Bank Savings 
Protection Institute as determined from time to 
time by the governing board thereof. All banks 
must make monthly ordinary contributions to the 
Bank Savings Protection Institute in an amount 
equal to the twelfth part of 0.004 of the bank’s 
deposits and certain other liabilities. Calculat-
ing the standard contribution amount is done by 
subtracting the following from the total account 
of each bank’s liabilities: 

•	term debt instruments issued by other com-
mercial banks; 

•	loans to other commercial banks; 
•	loans from the Bank Savings Protection Insti-

tute; 
•	mandatorily convertible debentures issued by 

commercial banks; and 
•	certain future operations. 

The Bank Savings Protection Institute may also 
impose extraordinary contributions on banks, 
which may not exceed in any one year 0.003 of 
the deposits of the banks. Extraordinary contri-
butions may be imposed by the Bank Savings 
Protection Institute when it does not have suf-
ficient resources to satisfy its obligations, given 
the then-prevailing conditions of the Mexican 
banking system. Both ordinary and extraordinary 
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contributions, in the aggregate, shall not exceed 
0.008 of the liabilities of a bank on any one year.

7. Bank Secrecy

7.1	 Bank Secrecy Requirements
Bank Secrecy Framework
Banks in Mexico are subject to very strict secre-
cy rules concerning their customers. Pursuant 
to the Banking Law, banks in Mexico may not 
provide any news or information on deposits, 
bank operations or services, including trusts, to 
the depositor, debtor, account holder, benefi-
ciary, settlor or principal, their respective legal 
representatives, or the persons that have been 
legally authorised to withdraw from the relevant 
account or to be involved in the corresponding 
transaction or service. 

This secrecy obligation is not related to the 
reporting obligations of banks with the Commis-
sion, the Central Bank, the Bank Savings Pro-
tection Institute and the regulators of Mexican 
banks.

This secrecy obligation will not be considered to 
have been breached by a bank when informa-
tion is provided to judicial authorities pursuant 
to court-issued orders in judicial procedures in 
which the account holder, settler, beneficiary, 
trustee or agent is either a plaintiff or a defend-
ant. Furthermore, banks will be exempted from 
their secrecy obligations and are consequently 
required to provide information requested by any 
of the following authorities, typically through the 
Commission:

•	the Federal Attorney General, local attorney 
generals or the Military Attorney General, for 
purposes of evidencing a fact constituting a 

felony or the probable responsibility of the 
defendant;

•	the federal tax authorities for tax purposes;
•	the Ministry of Finance and Public Credit for 

AML/CFT purposes;
•	the Federal Treasurer, for purposes of obtain-

ing statements of account and any other 
information concerning the private accounts 
of public servants, other servants and private 
parties;

•	the federal comptrollership, in the exercise of 
its investigation and audit authority to verify 
the growth of assets of federal public serv-
ants; 

•	the Superior Auditor of the Federation; and
•	the Federal Electoral Institute, in the exercise 

of its legal duties.

Information and documents provided by banks 
to the authorities in connection with these bank 
secrecy exemptions may only be used in the 
proceedings and for the purposes indicated in 
the relevant request. The persons that acquired 
knowledge of such information and documents 
are required to keep them strictly confidential, 
even if they cease to be public servants. Any 
breach of this obligation will subject the relevant 
person to the applicable administrative, civil or 
criminal responsibilities as provided by law.

In addition, the Banking Law expressly allows 
the Ministry of Finance and Public Credit, the 
Commission, the Bank Savings Protection Insti-
tute, the Central Bank and the National Com-
mission for the Protection and Defence of the 
Users of Financial Services, within their respec-
tive scope of authority, to give foreign financial 
authorities any and all information acquired by 
said Mexican authorities in the performance of 
their functions. This is provided that the relevant 
Mexican authority and the relevant foreign finan-
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cial authority have entered into reciprocity agree-
ments.

Non-compliance
In any undue disclosure of bank secrets, the 
employees and officers of banks responsible for 
breaches of the secrecy rules and the relevant 
bank will be required to pay for the damages and 
lost profits caused by such breach. 

In addition, non-compliance by a bank with the 
bank secrecy provisions set out in the Banking 
Law is considered a serious breach and can be 
sanctioned with fines imposed by the Commis-
sion, ranging from 30,000 to 100,000 update 
and measure units (UMAs, as per its acronym in 
Spanish), that is, approximately USD144,800 to 
approximately USD482,700.

8. Prudential Regime

8.1	 Capital, Liquidity and Related Risk 
Control Requirements
Capitalisation of Banks in Mexico
The Banking Law requires banks in Mexico to 
maintain a regulatory capital, expressed as an 
index (the capital adequacy ratio – ICAP), which 
shall in no case be less than the sum of the capi-
tal requirements associated with (i) market, cred-
it, operational and other risks incurred by banks 
in their operation; and (ii) their ratio of assets to 
liabilities. 

The Commission, along with other financial 
authorities in Mexico, has implemented regula-
tions in order to strengthen the composition of 
the net capital of banks in a manner consistent 
with the guidelines set forth in the Capital Agree-
ment issued by the Basel Banking Supervision 
Committee (Basel III Agreement). 

Banks in Mexico are required to maintain a mini-
mum capitalisation index, or ICAP, of 8%. The 
regulatory capital is comprised of Tier 1 and 
Tier 2 capital. The Common Equity Tier 1 capital 
must be at least 6%, while the Additional Tier 1 
capital ratio must be 4.5%. In addition, banks 
must maintain a capital conservation buffer of 
2.5% of Additional Tier 1 Capital.

Based on their ICAP and their Common Equity 
Tier 1 and Additional Tier 1 capital ratios, banks 
will be classified into different categories by the 
Commission. Such classification may trigger 
minimum corrective measures and additional 
special measures that banks must observe in 
order to improve their capitalisation. Such cor-
rective measures can include the following:

•	restrictions on the payment of dividends and 
other distributions to the shareholders of the 
bank, and on extraordinary remuneration for 
the employees and directors of the bank; and 

•	a requirement to file a capital conservation 
plan or a capital restructure plan for banks 
that are classified within Category III or lower.

Banks of Local Systemic Relevance
If the Commission determines that a particular 
bank’s potential non-compliance with the obli-
gations could pose a risk for the stability of the 
Mexican financial system, a payment system or 
the economy of the country, said bank will be 
classified as being of Local Systemic Relevance 
(Instituciones de Banca Múltiple de Importancia 
Sistémica Local). Local Systemic Relevance 
Banks will be classified within different degrees 
of systematic relevance and will be required 
to add to their capital conservation buffer an 
additional percentage of the aggregated risk-
weighted assets based on the assigned degree 
of systematic relevance. This additional percent-
age will range from 0.60% to 2.25%.



MEXICO  Law and Practice
Contributed by: Juan Antonio Martín, Carlos Mainero and Rebeca García López, White & Case, S.C. 

14 CHAMBERS.COM

Risk Management
Banks are required to establish risk management 
mechanisms that allow them to perform their 
activities with risk levels consistent with their 
regulatory capital, liquid assets and operational 
capabilities under normal, adverse and extreme 
conditions. For said purposes, risk management 
processes implemented by banks must maintain 
– both systematically and prospectively – the risk 
level of their principal transactions within their 
solvency, liquidity and financial feasibility limits, 
and their accordance with their desired risk pro-
file. Banks must re-establish the risk level when-
ever a deviation occurs.

Banks classify their risks into the following three 
categories:

•	quantifiable risks: credit liquidity, market and 
concentration risks;

•	discretionary risks: technology and legal risks; 
and 

•	non-quantifiable risks: strategic, business and 
reputational risks.

Banks are required to maintain a capitalisation 
structure that allows them to cover potential 
losses derived from all of the risks to which they 
are or may be exposed under different scenari-
os, including those in which adverse economic 
conditions prevail. For these purposes, banks 
are required to conduct annual stress tests to 
assess whether they have the necessary capital 
and to design and maintain a contingency plan 
(similar to living wills in other jurisdictions), which 
must be approved by the Commission.

Risk Structures
The board of directors of the bank is respon-
sible for approving the desired risk profile, the 
risk management framework, the risk exposure 
levels and the risk tolerance levels, as well as 

contingency plans (including the contingency 
financing plan). The board of directors is also 
responsible for overseeing that the bank has suf-
ficient capital to cover all of its risk exposure. 

The CEO is responsible for ensuring that the 
business units and the risk management depart-
ment of the bank remain independent from each 
other at all times, and for co-ordinating the risk 
management programmes and duties.

The board of directors must create a risk com-
mittee to oversee that all transactions performed 
by the bank are made within the desired risk pro-
file, the integral risk management framework and 
the risk exposure limits approved by the board.

Liquidity
Banks are required to calculate their Liquidity 
Coverage Ratio measured in accordance with 
the Basel III Agreement. The liquidity obligations 
of banks in Mexico are outlined by the Bank 
Liquidity Regulation Committee and implement-
ed by the Commission and the Central Bank. 
The Commission is also responsible for oversee-
ing compliance with the liquidity requirements 
applicable to Banks.

The Bank Liquidity Regulation Committee is 
responsible for dictating the guidelines for the 
establishment of the liquidity requirements of 
banks. Such guidelines have the purpose of 
ensuring that banks will be able to meet their 
payment obligations in different terms and under 
different scenarios, including under economical-
ly adverse conditions. This committee is inte-
grated by high-level officers of the Ministry of 
Finance, the Central Bank and the Commission.

Banks must have a financial contingency plan 
as part of their risk management system, clear-
ly setting out the strategies and policies to be 
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observed and the procedures to follow if there 
are unexpected liquidity events or trouble liq-
uidating assets. This financial contingency plan 
must be submitted annually to the Commission, 
which can subsequently order that changes and 
amendments be made to it.

If a bank does not comply with its liquidity obli-
gations or determines that it will not comply with 
them in the future, it shall immediately notify the 
Commission thereof. In this case, the Commis-
sion may require the relevant bank to:

•	inform the Commission and the Central Bank 
of the causes for such non-compliance;

•	inform its board of directors of its liquidity 
condition and the causes for any instances of 
non-compliance;

•	submit a liquidity restoration plan for the con-
sideration of the Commission;

•	suspend distributions (including dividends) to 
its shareholders; and

•	implement other measures ordered by the 
Commission.

Furthermore, the Commission can impose addi-
tional measures on banks that have a Liquidity 
Coverage Ratio of less than 90%.

9. Insolvency, Recovery and 
Resolution

9.1	 Legal and Regulatory Framework
Banks in Mexico must have certain minimum 
levels of capital. Banks capitalisation rules fol-
low the Basel III risk-based capital regulations 
issued by the Basel Committee on Banking 
Supervision. Capital requirements concern both 
a minimum equity capital and regulatory capital 
amounts. Capitalisation is an important indicator 

of a bank’s financial health, a reduction of which, 
depending on its level, could:

•	trigger “early warnings”; 
•	entitle the bank to apply for a conditioned 

operation regime; or 
•	subject the bank to a resolution process. 

Once a bank’s capitalisation index falls below 
10.5%, said bank will be subject to minimal cor-
rective measures or special additional corrective 
measures imposed by the Commission, depend-
ing on its actual level of capitalisation. Minimal 
corrective measures include: 

•	notifying the board of directors;
•	submitting a recapitalisation programme to 

the Commission;
•	suspending the payment of dividends, inter-

est on hybrid instruments and bonuses; and 
•	refraining from making capital investments.

Special additional corrective measures include 
hiring external auditors; refraining from increas-
ing compensation and entering into certain types 
of transactions; substituting officers, directors 
and auditors; carrying out transactions to reduce 
exposure to risk; and amending deposit-taking 
policies.

A bank with capitalisation below 8% (but higher 
than 4.5%) may apply to continue as an ongoing 
business under a conditioned operation regime. 
To have access to the conditioned operation 
regime, the bank must:

•	file an application with the Commission; 
•	cause at least 75% of its shares to be placed 

in a trust; and 
•	prepare and submit a recapitalisation plan.



MEXICO  Law and Practice
Contributed by: Juan Antonio Martín, Carlos Mainero and Rebeca García López, White & Case, S.C. 

16 CHAMBERS.COM

The trust referred to above shall allow the Bank 
Savings Protection Institute to exercise eco-
nomic and corporate rights of those shares in 
the following circumstances:

•	if the Commission rejects the recapitalisation 
plan; 

•	if the Commission determines that the bank 
has not complied with the approved recapi-
talisation plan; 

•	if the bank’s ICAP falls to or below 4.5%; or 
•	if the bank does not comply with one mini-

mum corrective measure, or fails to comply 
with its payment obligations.

The trust will be terminated once the bank reach-
es and maintains the minimum required ICAP in 
three consecutive months. The bank must oth-
erwise undergo a resolution process.

Bank Resolutions
The resolution of a bank consists of the actions 
or procedures implemented by the financial 
authorities on a bank that is facing solvency or 
liquidity issues that affect its financial viability. 
These actions or procedures ensure a proper 
liquidation (or in certain exceptional cases its 
restoration) for the protection of depositors, the 
stability of the financial system and the proper 
functioning of payment systems.

Generally, a bank resolution process will con-
clude with the administrative or judicial liquida-
tion of the bank. In exceptional cases, the bank 
will be rehabilitated. As a general rule, once the 
Commission has revoked the bank’s authorisa-
tion, the Bank Savings Protection Institute will 
determine whether the liquidation of the bank 
shall be either judicial or extrajudicial. If the Bank 
Stability Committee determines that a potential 
default in the bank’s obligation could trigger 
negative or adverse effects in other banks or 

financial institutions, compromising their stability 
or solvency and, as a consequence, the stability 
or solvency of the financial system or the proper 
functioning of payment systems, the resolution 
can be either through equity capital provided by 
the Bank Savings Protection Institute, provided 
that the bank applied for a conditioned operation 
regime, or through loans granted by the Institute 
if the bank did not.

In the case of supportive equity contributions, 
the Bank Savings Protection Institute will initiate 
the selling of a bank’s shares – including those 
of its shareholders – following the rules set out in 
the Banking Law. If the Bank Savings Protection 
Institute provides a loan to the relevant bank, all 
of the shares issued by the bank will secure the 
loan until the shareholders of the bank subscribe 
and pay a capital increase to pay for said loan. If 
the shareholders do not make this contribution, 
the Bank Savings Protection Institute will auto-
matically acquire the shares and will sell them 
thereafter in accordance with the rules set out 
in the Banking Law.

Liquidation of the Bank
The Bank Savings Protection Institute will act 
as the liquidator of the bank and will generally 
be responsible for terminating and concluding 
all pending business of the bank, including the 
settling of accounts and the disposition of rights 
and assets, with a goal to obtain the best price 
or conditions in connection therewith under 
strict transparency rules. 

In doing the above, the Bank Savings Protection 
Institute can elect to proceed with the transfer 
of all or some of the assets and liabilities of the 
bank to another existing bank or to a bank cre-
ated for such purposes by the Bank Savings 
Protection Institute, or to proceed with any oth-
er transaction that the Bank Savings Protection 
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Institutes considers as the best option to protect 
the interests of depositors. 

When making any of the foregoing decisions, the 
Bank Savings Protection Institute will ensure that 
the cost of any such decision is less than the 
total estimated cost of paying the deposit insur-
ance over all insured deposits of the bank.

In all instances, the Bank Savings Protection 
Institute will ensure that all insured deposits 
are covered in the terms required by law to all 
depositors.

Claims
All actions of the authorities in the process of 
the resolution and liquidation of banks in Mexico 
are considered to be in the interests of public 
order and society. Claims against such actions 
do not subsequently carry the possibility of sus-
pension. If a claim against such actions prevails, 
the claimant will only be entitled to the payment 
of damages and losses.

10. Horizon Scanning

10.1	 Regulatory Developments
Differentiated Regulation
The required minimum equity capital of banks in 
Mexico varies, depending on the activities that 
each bank elects to include as part of its corpo-
rate purpose.

Permitted activities of banks are set out in Article 
46 of the Banking Law (the “Permitted Activi-
ties”). Pursuant to said article, banks are author-
ised to:

•	(i) take cash deposits: 
(a) on demand;
(b) returnable by a specified date;

(c) for saving purposes; and
(d) for a certain term or payable with prior 

advance notice;
•	(ii) take loans and credits;
•	(iii) issue bank notes and debentures;
•	(iv) issue subordinated obligations;
•	(v) make deposits to foreign banks and finan-

cial institutions;
•	(vi) enter into discount transactions and grant 

loans and credits;
•	(vii) issue credit cards based on revolving 

facilities;
•	(viii) assume obligations on behalf of third 

parties based on loans granted through 
acceptances, endorsements or guarantees 
of negotiable instruments, as well as through 
letters of credit;

•	(ix) perform transactions with securities;
•	(x) promote the organisation and transforma-

tion of all types of entities or companies, and 
subscribe and hold equity participations in 
them subject to the provisions of the Banking 
Law;

•	(xi) perform all transactions on its own behalf 
with any commercial documents;

•	(xii) perform transactions with gold, silver and 
foreign currencies, including any repurchase 
(reporto) transactions concerning foreign cur-
rencies;

•	(xiii) facilitate safety-deposit boxes;
•	(xiv) issue pre-funded letters of credit;
•	(xv) act as trustee;
•	(xvi) receive any deposits whether for admin-

istration, custody or guaranty on behalf of 
third parties of any negotiable instruments 
and shares and generally of all commercial 
documents;

•	(xvii) act as common representative of the 
holders of negotiable instruments;

•	(xviii) perform treasury and cashier services in 
respect of negotiable instruments on behalf of 
the issuers thereof;
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•	(xix) perform the accounting and book-keep-
ing for any companies or entities;

•	(xx) act as executor in inheritance procedures;
•	(xxi) act as receiver and liquidator of busi-

nesses, premises, bankruptcy and inheritance 
estates; 

•	(xxii) perform appraisals;
•	(xxiii) acquire the necessary real estate assets 

and equipment for the accomplishment of 
their purpose and to manage such assets as 
deemed convenient;

•	(xxiv) enter into financial leasing transactions 
and to acquire the assets related to such 
transactions;

•	(xxv) enter into derivative transactions in 
accordance with the rules issued by the Cen-
tral Bank for such purposes;

•	(xxvi) perform factoring activities;
•	(xxvii) issue any payment means determined 

by the Central Bank;
•	(xxviii) participate in the selling of insurance, 

subject to the applicable insurance laws; and
•	(xxix) engage in other similar or related activi-
ties authorised by the financial authorities.

In connection with the Permitted Activities, the 
Banking Law and the related provisions consider 
the following options:

•	banks that expressly include in their by-
laws the performance of all of the Permitted 
Activities must have a minimum paid-in equity 
capital of 90 million UDIs (approximately 
USD34 million);

•	banks that elect to include in their by-laws 
only those Permitted Activities identified in 
items (i), (ii), (iii), (iv), (v), (vi), (vii), (viii), (xi), 
(xxiii), (xxiv), (xxv) and (xxvi), as a predefined 
set of Permitted Activities, must have a mini-
mum paid-in equity capital of 54 million UDIs 
(approximately USD20 million). These banks 
may also elect to include one or more of the 

following Permitted Activities: (ix), but only for 
its own account and not for the account of 
third parties, (x), (xii), (xiv), (xv), (xvi), (xxii) and, 
when intended only for the achievement of its 
corporate purpose, (xxix);

•	banks that elect any of the following prede-
fined sets of Permitted Activities must have a 
minimum paid-in equity capital of 36 million 
UDIs (approximately USD14 million): 
(a) Permitted Activities (i), (ii), (iv) and (xvi) but 

exclusively from and with qualified and 
institutional investors and legal entities; 

(b) Permitted Activities (v), (ix), (x), (xi), (xii), 
(xv), (xvii), (xviii), (xix), (xx), (xxi), (xxii), 
(xxiii) and, when necessary for the ac-
complishment of their corporate purpose, 
(xviii); 

(c) Permitted Activities (i)(a), (ii), (v), (vi), but 
only in respect of the granting of loans 
and exclusively for transactions entered 
into with other banks, (ix), but limited to 
sovereign or bank bonds acting for its 
own account and not for the benefit of 
third parties, (xi), (xii), but limited only to 
foreign currencies, (xxiii), and (xxvii) and 
(xxviii) only for purposes of achieving its 
corporate purposes; and 

•	banks that elect any other combination or 
election of Permitted Activities will need to 
have a paid-in equity capital of 90 million 
UDIs (approximately USD34 million).

Notwithstanding the differentiation of banks with 
respect to their minimum paid-in equity capital 
and the requirements regarding their permitted 
activities, all banks in Mexico – regardless of 
their size, footprint or business model – are sub-
ject to exactly the same set of financial, internal 
control, compliance and reporting regulations. 
An exception to this is the very specific set of 
measures imposed on systemically important 
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banks (see 8.1 Capital, Liquidity and Related 
Risk Control Requirements).

Based on the foregoing, medium and smaller 
banks – and banks that specialise in a particular 
product or business – have for some time been 
requesting the creation of a differentiated regu-
latory regime that recognises their specialised 
business model, market and geographical pres-
ence. This would allow them to assume regula-
tory costs that are better aligned with their size 
and systemic relevance, allowing them to invest 
more resources in their specific products and 
consumers.

Despite the fact that this discussion has been 
taking place for numerous years, many key play-
ers in the financial market have been vocal about 
the issue and it is likely we will see an effort from 
both banks and the financial authorities (nota-
bly, the Commission) to achieve a differentiated 
regulatory framework among banks.

A differentiated regulatory framework could have 
a significant impact on the banking sector and, 
while it certainly presents a major challenge for 
authorities, it could foster the expansion and 
growth of small, medium and specialised banks.

Financial Inclusion
The Mexican financial authorities have continued 
working towards creating an improved regulato-
ry framework that addresses financial inclusion. 
This is one of the most urgent matters to address 
in Mexico, where a very low number of persons 
have access to financial services provided by 
duly licensed financial entities. 

The efforts of the authorities in this respect 
have been and will continue to be focused on 
establishing adequate consumer protection 
mechanisms and financial education, while 

also providing for robust technology mecha-
nisms to facilitate remote access and opera-
tions. Subsequently, the Mexican government 
has established a Financial Inclusion National 
Policy (Política Nacional de Inclusión Financiera). 
One of the Policy’s objectives is to ensure that 
(by 2024), 77% of Mexicans are using at least 
one formal financial product from an authorised 
financial entity. In order to achieve this goal, the 
Mexican government recognises the need for 
the private, social and public sectors of its soci-
ety to work together. 

It is likely that regulators will act to ensure that 
the principles of the policy are implemented and 
that banks, as well as other financial entities, can 
develop new channels and products to increase 
the number of persons that have access to and 
use financial services and products.

A significant measure taken in this regard was the 
amendment of the Banking Law and the Mexi-
can Federal Civil Code in March 2020, allowing 
individuals to open banking cash deposits and 
use the applicable funds from the age of 15 (the 
age of consent in Mexico is 18 years old), with-
out the intervention of their parents or tutors. 
Nonetheless, those underage individuals shall 
not be able to get loans with a charge to the 
deposit accounts in analysis.

Another measure put in place to enhance finan-
cial inclusion is the simplification of the authori-
sation of banking correspondents. In Mexico, 
banks can provide financial services to the 
public via certain correspondents, who must 
be allowed to do so by the Commission. The 
amendments to the applicable regulation, issued 
in September 2021, consider the risk of the 
operations executed through the correspond-
ent in order to determine the requirements that 
such correspondent must comply with in order 
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to be authorised as such by the Commission. In 
that regard, there are low-risk operations like the 
payment of banking loans, taxes and services, 
which only require a notice to the Commission, 
and there are medium and high-risk correspond-
ent services (eg, account opening) that require 
the authorisation of the Commission. This is an 
advance for the development of differentiated 
regulation between types of banks, as referred 
to above.

Liquidity Requirements Applicable to Banks
In August 2021, the Commission and the Mexi-
can Central Bank jointly issued the General 
Rules on Liquidity Requirements for Banks (Dis-
posiciones de Carácter General sobre los req-
uerimientos de liquidez para las Instituciones 
de Banca Múltiple), which entered into force in 
March 2022.

These rules follow the guidelines issued by the 
Banking Liquidity Regulation Committee, which 
is integrated by the Secretary and Undersecre-
tary of the Ministry of Finance and Public Credit, 
the president of the Commission, and the Gov-
ernor and two deputy governors of the Mexican 
Central Bank. According to these regulations, 
banks must keep liquid assets of high credit 
quality to face liquidity needs and obligations 
for 30 days. Furthermore, the liabilities of the 
banks must have term and stability features 
related to the term and liquidity characteristics 
of the banks’ assets. 

Such rules contemplate two ratios: 

•	the Liquidity Coverage Ratio, which results 
from dividing specific liquid assets by the 
total net cash flows of the bank, in terms of 
Basel III; and

•	the Net Stable Financing Ratio, which is 
the proportion of resources (either own or 

borrowed) that can actually be available to 
the banks, vis-à-vis those that are required 
(depending on elements such as terms and 
liquidity of assets and positions) by the insti-
tutions, throughout the year.

Banks must report their estimations of these 
ratios to the Central Bank. 

These rules also contemplate scenarios where, 
depending on their liquidity (estimated by the 
Liquidity Coverage Ratio and the Net Stable 
Financing Ratio), banks can be subject to the 
following corrective measures:

•	filing reports on their liquidity situation to the 
board of directors, and to the Commission 
and the Central Bank;

•	refraining from operations that may affect the 
bank’s liquidity; 

•	filing before the Commission a liquidity 
restoration plan, which must be previously 
approved by the Mexican Central Bank; and

•	suspending payments of dividends to share-
holders of the banks.

Total Loss Absorbing Capacity
In June 2021, the Commission issued rules 
to comply with the requirements of Total Loss 
Absorbing Capacity (TLAC) for the Domestic 
Systemically Important Banks. These rules ena-
ble this specific type of bank to be resilient and 
have the ability to absorb losses and recapitalise 
itself, passing losses to investors and reducing 
the need for government bailouts. TLAC is in 
addition to the other regulatory capital required 
(for example, the ICAP), and, in order to comply 
with the international standard, it must be equal 
to at least 6.5% of risk-weighted assets.

The requirements to supplement the net capital 
of the banks shall be enforceable in December 
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2022, and banks must comply with the totality 
of this requirement by December 2025.

Public Clarification of Who Can Provide 
Banking Services
In December 2020, the Commission issued two 
public clarifications stating that:

•	entities that have not been duly authorised 
(eg, as banks or their correspondents) cannot 
offer banking services – if they do so, they 
shall face the sanctions according to applica-
ble law; and

•	the public must consult the public register of 
the Commission, which includes those enti-
ties authorised to provide banking services, 
before executing contracts, operations or 
transactions with legal entities, particularly 
through technological means.

Increased Supervision of the Banking Sector
The Commission has shown increased inter-
est in the adequate knowledge of the levels of 
capitalisation of the Mexican banking sector and 
has demonstrated enhanced supervision in the 
Mexican banking sector. 

Digitalisation and Fintech Environment
After the enactment of the Mexican Fintech Law 
(Ley para Regular las Instituciones de Tecnología 
Financiera) in 2018 and particularly after the 
beginning of the COVID-19 pandemic, the fin-
tech industry has seen a boost in Mexico. Cus-
tomers that typically were underserved by typi-
cal banking institutions have started to access 
financial services through Fintech applications, 
particularly in the e-payments, crowdfunding 
and microfinance sectors. 

The digitalisation of the financial services is a 
trend that has seen solid growth during 2022, 
and is expected to continue growing during the 
coming years. As part of this trend, traditional 
banks have also sought to digitalise their prod-
ucts and services to reach to broader bases of 
clients, and will continue to see fierce competi-
tion from the disruptive fintech participants. 

While the use of digital platforms has resulted 
in the increase of cyber-attacks and increased 
risks of theft of digitalised personal informa-
tion, it is expected that Mexican regulators will 
continue to strengthen regulation on banks to 
prevent these risks from materialising, while 
continuing to foster digitalisation of the financial 
industry as a whole. 

11. ESG

11.1	 ESG Requirements
There have been no specific banking regulatory 
requirements related to ESG matters.
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Contributed by: 
Juan Antonio Martín and Andrés Mosqueira 
White & Case, S.C. see p.27

Technological Developments in Finance
Technological developments in finance continue 
to accelerate in Mexico. The Mexican economy 
and its financial sector have benefited from tail-
winds related to the nearshoring process that is 
taking place in North America, higher commod-
ity prices, low levels of government and private 
debt, normalised interest rate environment and 
favourable demographics. These tailwinds have 
helped a dynamic fintech sector. 

This article will describe the specific trends 
and developments in the use of technology by 
Mexican banks, especially in connection with 
the applicable regulations in the country. We will 
focus on the following trends:

•	embedded finance and banking-as-a-service 
(Baas); 

•	online lending (including BNPL);
•	open banking regulatory reforms; 
•	remote on-boarding; 
•	cryptocurrencies and banks in Mexico; and 
•	AML requirements applicable to crypto 

exchanges.

These aspects are usually included in queries 
by non-Mexican investors interested in providing 
financial services (particularly banking services) 
in the country by using novel technologies.

The integration of the financial and non-financial 
sectors is a global trend. Mexico has not been 
the exception. There has been significant inter-
est in the integration of payment processing, 
e-wallets, lending, securities trading and insur-
ance in non-financial platforms.

Mexican financial regulators have been con-
servative in their approach to embedded finance 
and banking-as-a-service (BaaS) models. In the 
last couple of years, several regulatory actions 
were taken against the first movers in this space. 
Informal criteria related to these types of activi-
ties are currently being discussed by regulators 
with several interested entities, such as differen-
tiated look and feel requirements for regulated 
and non-regulated entities and activities.

It is understood that financial regulators have been 
working on new regulations to set the basic stand-
ards for these types of activities, including the 
issuance of a bespoke regulatory framework for 
“banking digital agents” that would clarify the rules 
pursuant to which banks may provide financial ser-
vices through third parties and using digital means. 
A clear regulatory framework in this respect would 
be welcome to provide certainty for the banking 
and fintech industry and may accelerate the devel-
opment and innovation in this space.

One of the groundbreaking aspects of the Mexi-
can Law to Regulate Financial Technologies 
Institutions (Ley para Regular las Instituciones de 
Tecnología Financiera) (the “Fintech Law”) is the 
requirement for certain financial entities operating 
in Mexico (including banks) to establish standard-
ised application programming interfaces (com-
monly known as APIs) to allow the exchange of 
the following data among financial entities: 

•	open financial data, which is financial infor-
mation that does not include confidential 
information, such as the description of prod-
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ucts and services offered to the public, the 
location of offices and branches, etc; 

•	aggregate data, which is related to statisti-
cal information on transactions but does 
not allow the identification of personal data. 
Nonetheless, this information can only 
be accessed by entities that fulfil specific 
authentication mechanisms pursuant to the 
regulation issued by the Mexican Banking 
and Securities Commission (CNBV); and 

•	transactional data, which consists of specific 
information on products used by the clients 
of financial entities (including banks), where 
the identity of the client can be known and, 
therefore, is subject to specific personal data 
processing rules which require, among other 
things, the consent of the dataholder, according 
to the Mexican Federal Law for the Protection 
of Personal Data Held by Non-Governmental 
Parties (Ley Federal de Protección de Datos 
Personales en Posesión de los Particulares).

The model of open banking considered in the 
Fintech Law can enhance the user experience of 
financial services consumers and fulfil the needs 
of underserved groups, in line with the financial 
inclusion public policy efforts of the Mexican 
government, serving objectives like the improve-
ment of socio-economic conditions, tackling 
financial crimes, and decreasing the informal 
and submerged economy of the country in 2020. 

In 2020, the CNBV issued the Fintech Law’s 
implementing regulations in connection with 
APIs for banks. However, such regulation refers 
only to open financial data.

Mexican regulators continue working on the regu-
lations for APIs to exchange transactional data, 
focusing on security measures to protect customer 
information. When issued, such regulations should 

be pivotal to implement the “open banking” model 
in Mexico envisaged in the Fintech Law.

Mexican regulators have started legal enforce-
ment actions against certain types of online 
lenders locally known as “monta deudas”. Regu-
lators claim that some of these “monta deudas” 
may have used illegal and overly aggressive 
collection practices and in some cases may be 
related to criminal groups. There is no visibility 
yet on the merits of all these actions or if the 
entities subject to these enforcement actions are 
actually performing these activities. 

No specific regulatory framework has been 
issued in connection with BNPL activities per-
formed through digital means. However, such 
activities are subject to consumer protection 
regulations issued by the Financial Services 
Consumer Protection Agency (“Condusef”), in 
the case of financial entities providing the ser-
vices, or by the Federal Consumer Protection 
Agency (“Profeco”), in the case of commercial 
companies not subject to the supervision of 
financial regulators.

Throughout the Mexican financial sector, author-
ities have undertaken efforts to allow the provi-
sion of services and on-boarding through digi-
tal means, and the banking sector has been at 
the forefront of those measures. For example, 
in 2020, the CNBV amended the General Rules 
applicable to Banks in order to allow legal enti-
ties to open bank accounts with the maximum 
level of transactionality via digital means. 

Previously, only individuals could open bank 
accounts remotely.

The Fintech Law provides that Mexican banks 
may conduct transactions with crypto-assets, 
as specified by the regulation issued by the 
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Mexican Central Bank (“Banxico”). However, 
the regulations issued by Banxico in 2019 in 
this respect provide that Mexican banks shall 
only conduct transactions with virtual assets in 
connection with “internal operations” – ie, those 
activities that banks undertake internally either 
to provide loans, take deposits and provide oth-
er services to clients, or on behalf of the bank 
itself, thereby effectively ruling out the possibil-
ity of banks conducting such transactions using 
virtual assets with clients.

This restriction on Mexican banks operating with 
virtual assets for the public is still in place and 
reflects the concerns of Mexican banking regula-
tors with respect to transactions by banks in the 
crypto space.

While banks and other financial entities have 
been restricted from offering crypto-related ser-
vices to clients, cryptocurrency-related activities 
are not generally prohibited in Mexico. Although 
this is an evolving issue, the current regulatory 
position is that non-financial entities may offer 
services related to cryptocurrencies, including 
the sale and purchase of crypto, without the 
need for obtaining particular licences. However, 
the Mexican Anti-Money Laundering Law (Ley 
Federal para la Prevención e Identificación de 
Operaciones con Recursos de Procedencia 
Ilícita) considers as a “vulnerable activity” the 
following: (i) exchange of crypto in a customary 
or professional manner carried out through elec-
tronic or digital platforms managed or operated 
by cryptocurrency exchanges, or (ii) offering of 
any means of services consisting in the custody, 
storage or transfer of crypto.

Persons that perform any “vulnerable activities” 
are required to, among other obligations:

•	register with the the Revenue Service Admin-
istration (Servicio de Administración Tributaria 
or SAT); 

•	identify the clients and users with whom they 
carry out vulnerable activities; 

•	verify the identity of their clients and users by 
gathering copies of official identifications or 
documentation; 

•	gather information and documentation in 
connection with the vulnerable activity being 
performed, as well as the identification infor-
mation of the clients (including about their 
ultimate beneficiary owner); and 

•	when certain thresholds are met, file reports 
with the Financial Intelligence Unit (Unidad de 
Inteligencia Financiera or UIF) (through the SAT).

Moreover, the UIF has also interpreted that the 
custody, exchange or transfer of cryptocur-
rencies targeted to or performed with persons 
located in Mexico, that is carried out through 
the use of technological infrastructure located 
outside Mexico or by companies formed out-
side Mexico, is subject to the requirements of 
the Anti-Money Laundering Law. 

Foreign entities subject to these AML regulatory 
obligations have complied with them in a num-
ber of ways, including through the formation of 
a Mexican subsidiary that is registered with the 
SAT and gathers the required KYC information 
and files applicable reports. 

In Mexico, banks have repeatedly proven their 
importance as the basis of the country’s financial 
system. The adoption of technology into their dif-
ferent business models is inevitable and poses 
interesting challenges from the legal perspective, 
among others. Therefore, it is important to be 
aware of the Mexican regulatory landscape, par-
ticularly heading towards the efforts of economic 
recuperation after the COVID-19 pandemic. 
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