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INTRODUCTION

In December 0678, 7é years after the F9d9ration Internationale des Ing9nieursBConseilsB
[1] )FIDIC2 released the krst editions of its Rainbow Suite of contracts in 7WWW )the First 
Editions2, FIDIC published the second editions. -hese comprised the Conditions of Contract 
for Construction for (uilding and Engineering PorTs Designed by the Employer )the Red 
(ooT2, the Conditions of Contract for &lant and DesignB(uild for Electrical M Yechanical 
&lant, and for (uilding and Engineering PorTs, Designed by the Contractor )the /ellow (ooT2 
and the Conditions of Contract for E&CN-urnTey &rojects )the Silver (ooT2. -he introduction 
of the 0678 Rainbow Suite was a signikcant landmarT in the development of international 
contracting for major infrastructure projects worldwide.

Since the publication of the 0678 Rainbow Suite, FIDIC has made three sets of amendments 
to the second editions.[2] -hese amendments were combined and incorporated into an 
updated version of the 0678 Rainbow Suite,[3] which was released in Uovember 0600 at the 
FIDIC Contract :sers’ Conference in London, together with the FIDIC 0678 Contracts Guide. 
-he 0678 Rainbow Suite, as updated in 0600 )the Second Editions2, are the deknitive versions 
of FIDIC’s Rainbow Suite and are the versions discussed in the FIDIC 0678 Contracts Guide 
)the Guide2.

-he Second Editions adopt the same procurement models as were used in the First Editions‘ 
the Second Edition of the Red (ooT is FIDIC’s employer design contract, the Second Edition of 
/ellow (ooT has the dual function of designBandBbuildNcontractor design and electrical and 
mechanical plant procurement, and the Second Edition of Silver (ooT is FIDIC’s engineering, 
procurement and construction )E&C2NturnTey contract. Phile the Guide describes the 
Second Editions as –updates’,[4] the First Editions have been substantially revised, and the 
Second Editions represent a signikcantly different proposition for a prospective user to 
consider.

DESCRIBING THE RAINBOW

RED BOOK

-he Red (ooT is not only the oldest of the FIDIC contracts[5] 4 celebrating its 5éth anniversary 
in 0601 4 but also the most widely used for general construction projects of many Tinds. As 
is clear from its full title, the Red (ooT is an employer design contract. -he design, prepared 
by the Employer’s staff or by consultants acting on its behalf, is provided to the Contractor 
in the form of Specikcations and Drawings, as well as any Schedules.

-he Red (ooT is a remeasurement contract in which the Contract &rice is determined in 
accordance with the measurement and valuation of the PorTs.[6] It is open to the &arties 
to vary this position, and, in practice, the Red (ooT is frequently converted into a lumpBsum 
contract. -he extent to which this is feasible depends on both the nature of the PorTs and the 
extent to which the Employer’s design is complete at the time of tender. FIDIC has provided 
example provisions to convert the Red (ooT into a lumpBsum contract.[7] -his was also the 
case in the First Edition.[8]

-he Employer is obliged to appoint an Engineer –who shall carry out the duties assigned to 
the Engineer in the Contract.’[9] -he Engineer shall be –a professional engineer having suitable 
qualikcations, experience and competence to act as the Engineer under the Contract’ and 
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shall be –3uent in the ruling language dekned in SubBClause 7.V’.[10] -he Engineer is paid by, 
and appointed under, a separate consultancy agreement with the Employer.

-he Engineer has a dual role under the Contract, acting both as agent to the Employer )e.g., 
when issuing instructions under SubBClause [.1 and ]ariations under SubBClause 7[.[2 and 
as decisionBmaTer )e.g., when issuing Interim &ayment Certikcates under SubBClause 7V.5, 
and consulting with the &arties or determining Claims by either &arty under SubBClauses 
06.0.1 and [.82.[11] Except as otherwise stated, the Engineer, whenever carrying out duties 
or exercising authority under the Contract, shall act –as a sTilled professional and shall be 
deemed to act for the Employer’.[12]

Phen issuing Interim &ayment Certikcates, the Engineer is required to state the amount 
that it –fairly considers to be due’.[13] Phen consulting with the &arties and when maTing 
determinations under SubBClause [.8 ;Agreement or DeterminationK, the Engineer must act 
neutrally, and it is not deemed to act for the Employer.[14] FIDIC explains this new obligation 
on the Engineer as a duty to treat both &arties –evenBhandedly, in a fair minded and unbiased 
manner’.[15] :ltimately, the effect of the obligation to act –neutrally’ will be determined by the 
governing law of the Contract.

-here was a similar arrangement under the First Editions, although the Engineer was not 
under any express obligation to act neutrally or impartially when acting as decision maTer.[16] 
Such an obligation may, however, have been implied under the governing law.

-he dual role of the Engineer has been adopted for many years in common law contracts• 
however, this concept is unTnown to French and civil law generally.[17]

YELLOW BOOK

-he /ellow (ooT is FIDIC’s secondBoldest contract[18] and is widely used in design and build 
projects. As with the Red (ooT, the /ellow (ooT’s most important feature is contained within 
its full title‘ it is a contractor design contract. -he design is prepared by the Contractor 
in accordance with the Employer’s requirements, which specify –the purpose)s2 for which 
the PorTs are intended . . . Oey &ersonnel )if any2, the scope, andNor design andNor other 
performance, technical and evaluation criteria, for the PorTs.’[19] -he Contractor accepts a 
ktness for purpose obligation for the completed PorTs.[20]

-he /ellow (ooT is a lumpBsum contract, and the Contractor is typically paid interim 
payments of the lumpBsum Contract &rice as the PorTs proceed.[21] -here are alternative 
payment mechanisms, such as a Schedule of &ayments specifying the instalments in which 
the Contract &rice will be paid,[22] which is often adopted for payment on the completion of 
milestones, and payment for &lant andNor Yaterials that have been shipped or delivered to 
Site.[23] -he Red (ooT and the /ellow (ooT are both administered by the Engineer and adopt 
what FIDIC considers to be a –fair and balanced’ allocation of risT between the Employer and 
the Contractor.[24]

SILVER BOOK

-he Silver (ooT is the third of the major Rainbow Suite of contracts, and its First Edition was 
published in 7WWW. -he Silver (ooT is a lumpBsum E&C turnTey contract. It was the most 
controversial upon its launch and, to some extent, remains so. As with the /ellow (ooT, the 
design is prepared by the Contractor in accordance with the Employer’s Requirements.[25] 
:nliTe the /ellow (ooT, in the Silver (ooT, the Contractor is generally responsible for the 
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accuracy of the Employer’s Requirements,[26] for verifying all Site data made available by the 
Employer[27] and for :nforeseeable diJculties.[28]

-his form of contracting is typically used on complex engineering facilities, such as process 
or power plants, where a high degree of certainty as to cost, time and performance is 
required, often because of –banTability’ issues in funding the project. -he concept is that the 
Employer obtains a fully functioning facility, capable of operating immediately to guaranteed 
standards of performance )i.e., ready at the –turn of a Tey’2.

-he Silver (ooT, unliTe the Red and /ellow (ooTs, is not administered by an Engineer• 
instead, in the Second Edition Silver (ooT, the Employer is obliged to appoint an Employer’s 
Representative who, except as otherwise stated in the Contract, is deemed to act on the 
Employer’s behalf under the Contract.[29] :nliTe the Engineer in the Second Edition Red 
and /ellow (ooTs, the Silver (ooT does not specify that the Employer’s Representative 
shall have any particular qualikcations beyond being competent to carry out its duties and 
exercise its authority. -he Employer’s Representative has a broad role and is vested with and 
deemed to have –the full authority of the Employer under the Contract’[30] unless and until the 
Employer notikes the Contractor otherwise, and except in respect of Clause 71 ;-ermination 
by the EmployerK.[31] Phen acting in the agreement or determination role, the Employer’s 
Representative is not deemed to act for the Employer• however, the Silver (ooT does not 
include any requirement for the Employer’s Representative to act neutrally.

(y contrast, under the First Edition Silver (ooT,[32] the Employer was entitled, but was not 
obliged, to appoint an Employer’s Representative to act on its behalf under the Contract.

PRODUCT

FITNESS FOR PURPOSE

-he Second Edition /ellow and Silver (ooTs[33] contain ktness for purpose obligations that 
apply even where no purpose is expressly stated.[34] :nder SubBClause V.7 of the /ellow and 
Silver (ooTs, when completed, the PorTs 4 or a Section )or &art )/ellow (ooT22 or major item 
of the &lant )if any2 4 –shall be kt for the purpose)s2 for which they are intended, as dekned 
and described in the Employer’s Requirements’•[35] however, where the purpose is not dekned 
and described in the Employer’s Requirements, the Contractor is not relieved of its –ktness 
for purpose’ obligations. Instead, by default, the PorTs 4 or a Section )or &art )/ellow (ooT22 
or major item of the &lant )if any2 4 shall be –kt for their ordinary purpose)s2’.[36]

In some cases, the –ordinary purpose’ may be deduced from the Employer’s Requirements. 
In other cases, however, the scope of the –ordinary purpose’ may be unclear. -his may result, 
on the one hand, in the Contractor undertaTing an obligation that it had not expected• equally, 
however, the scope of the –ordinary purpose’ may be construed in a narrower manner than 
the Employer had expected, resulting in the Employer not having the benekt of an obligation 
that it thought it had.

In the Second Edition /ellow and Silver (ooTs,[37] the Contractor’s ktness for purpose 
obligation is also supported by an indemnity given by the Contractor in respect of all acts, 
errors or omissions by the Contractor in carrying out the Contractor’s design that result in the 
PorTs 4 or a Section )or &art )/ellow (ooT22 or major item of the &lant )if any2 4 not being 
kt for the purposes for which they are intended under SubBClause V.7.[38] -his indemnity is 
subject to the exclusion of –loss of use of any PorTs, loss of prokt, loss of any contract or 
for any indirect or consequential loss or damage which may be suffered by the other &arty 
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in connection with the Contract’[39] and to the overall limit on the Contractor’s liability under 
SubBClause 7.71 )/ellow (ooT2 and SubBClause 7.7V )Silver (ooT2.

-he Contractor is also obliged, if required by the Contract Data, to effect and maintain 
professional indemnity insurance against liability arising from any act, error or omission by 
the Contractor in carrying out the Contractor’s design obligations under the Contract that 
results in the PorTs 4 or a Section )or &art )/ellow (ooT22 or major item of the &lant )if any2 
4 not being kt for the purposes for which they are intended under SubBClause V.7.[40]

-he First Edition /ellow and Silver (ooTs contained[41] limited ktness for purpose obligations, 
which did not apply if the purpose was not dekned in the Contract.

PERFORMANCE DAMAGES

A further signikcant addition to the Second Edition /ellow and Silver (ooTs is the inclusion 
of an entitlement of the Employer to payment of performance liquidated damages. 
–&erformance Damages’[42] are dekned in the Second Edition /ellow and Silver (ooTs as 
damages to be paid by the Contractor to the Employer for the failure to achieve the 
guaranteed performance of the &lant or PorTs, or any part of the PorTs, as set out in the 
Schedule of &erformance Guarantees.

-he Employer’s entitlement to payment arises in two scenarios in the Second Edition /ellow 
and Silver (ooTs‘

_ First, under SubBClause W.V, if the PorTs or a Section fails to pass the -ests on 
Completion repeated under SubBClause W.[ ;RetestingK and the Employer requests the 
issue of a -aTing %ver Certikcate, the Employer will either be entitled to payment of 
&erformance Damages in full satisfaction of this failure[43] or, alternatively, a reduction 
in the Contract &rice.[44]

_ Second, if the PorTs or a Section fails any of or all the -ests after Completion where 
the applicable &erformance Damages are set out in the Schedule of &erformance 
Guarantees, then the Employer will be entitled to payment of &erformance Damages 
by the Contractor in full satisfaction of this failure.[45] Further, where the Contractor 
pays &erformance Damages to the Employer in the Defects Uotikcation &eriod )DU&2, 
then the PorTs or Section will be deemed to have passed the -ests after Completion.B
[46]

-he approach adopted in the Second Edition Red (ooT differs from the approach taTen in 
the Second Edition /ellow and Silver (ooTs. :nder SubBClause W.V of the Second Edition Red 
(ooT, the Employer is entitled to a reduction in the Contract &rice in the event the PorTs or 
a Section fails to pass the -ests on Completion repeated under SubBClause W.[ ;RetestingK 
and the Employer requests the issue of a -aTing %ver Certikcate.[47]

In the First Editions of the /ellow and Silver (ooTs, if the PorTs or any Section failed to pass 
any -est on Completion repeated under SubBClause W.[ ;RetestingK and the Employer had 
requested to issue the -aTing %ver Certikcate, the Contract &rice was to be –reduced by such 
amount as shall be appropriate to cover the reduced value to the Employer as a result of the 
failure’.[48] If the PorTs or a Section failed to pass any of or all the -ests after Completion, such 
failure constituted a pass where the relevant sum payable as nonBperformance damages for 
such failure was stated )or its method of calculation was dekned2 in the Contract, and the 
Contractor had paid this sum to the Employer during the DU&.[49] :nder the First Editions of 
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the /ellow and Silver (ooTs, the Contractor was under no obligation to pay nonBperformance 
damages.

DNP AND LATENT DEFECTS

In both the Second Editions[50] and First Editions[51] the DU& is stated to be one year unless 
otherwise speciked in the Contract Data.[52] (y the expiry date of the DU&, or as soon as 
practicable thereafter, the Contractor is required to have completed any outstanding worT 
listed in the -aTing %ver Certikcate and remedied any defects or damage notiked to the 
Contractor by, or on behalf of, the Employer before the expiry date of the DU&.[53] Phile the 
Employer is entitled to an extension to the DU& in certain circumstances, the DU& shall not 
be extended by more than two years under both the Second Editions and First Editions.[54]

In both editions, after the issue of the &erformance Certikcate, –each &arty shall remain liable 
for the fulklment of any liability which remains unperformed at that time’.[55] Subject to the 
governing law, the Contractor may continue to be liable for latent defects that existed prior 
to the expiry of the DU& but that only became apparent after the expiry of the DU& or issue 
of the &erformance Certikcate.

In respect of the &lant, in the Second Editions, the Contractor shall not be liable for any 
defects or damage occurring more than two years after expiry of the DU& for the &lant except 
if –prohibited by law or in any case of fraud, gross negligence, deliberate default or recTless 
misconduct’.[56] An equivalent limitation was not included in the First Editions.

TIME

OBLIGATIONS

In the Rainbow Suite, the Contractor’s obligations as to time can essentially be divided into 
two separate, but related, obligations‘

_ an obligation to complete the PorTs and any Sections within the relevant -ime for 
Completion•[57] and

_ an obligation to proceed with –due expedition and without delay’.[58]

-he Contractor also has an obligation to proceed in accordance with the –&rogramme’,[59] 
subject to the Contractor’s other obligations under the Contract.[60]

PROGRAMME

-he Second Editions contain more prescriptive programming provisions compared to 
the First Editions.[61] –&rogramme’ is dekned in the Second Editions as –a detailed time 
programme prepared and submitted by the Contractor to which the Engineer[62] has given 
)or is deemed to have given2 a Uotice of UoBobjection’.[63] -here is a requirement for the 
Contractor to use –programming software’[64] and to identify all activities[65] logically linTed 
and showing the earliest and latest start and knish dates for each activity, the 3oat )if any2 
and the critical path)s2.[66] -he Contractor’s monthly progress reports must also include 
comparisons of actual and planned progress, with details of any events or circumstances 
that may adversely affect the completion of the PorTs in accordance with the &rogramme, 
and the measures being )or to be2 adopted to overcome delays.[67]

As was the case under the First Editions,[68] the &rogramme is to be accompanied by a 
supporting report, which must include details showing the Contractor’s reasonable estimate 
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of the number of each class of Contractor’s &ersonnel and of each type of Contractor’s 
Equipment required on the Site for each major stage of the execution of the PorTs.[69]

DELAY DAMAGES

If the Contractor fails to complete the PorTs or Section )if any2 within the -ime for 
Completion, in the Second Editions the Employer shall be entitled to payment of Delay 
Damages.[70] -he total amount due shall not exceed the maximum amount of Delay 
Damages )if any2 stated in the Contract Data.[71] -he Contractor’s liability for Delay Damages 
is not limited in any case of –fraud,  gross negligence,  deliberate default  or recTless 
misconduct’ by the Contractor•[72] there was no equivalent provision in the First Editions.

:nder SubBClause 71.0.7 of the Second Editions, the Employer is entitled to terminate the 
Contract in circumstances where the maximum amount of Delay Damages stated in the 
Contract Data is exceeded. -he First Editions did not include an equivalent entitlement.

EXCEPTIONAL EVENTS

Clause 7é ;Exceptional EventsK of the Second Editions introduces the term –Exceptional 
Event’, which replaces the deknition of –Force Yajeure’ found in Clause 7W ;Force YajeureK 
of the First Editions. An –Exceptional Event’ is broadly similar to a –Force Yajeure’ in the 
First Editions.[73] If the Contractor suffers delay or incurs cost by reason of the –Exceptional 
Event’, the Contractor shall be entitled to an extension of time or, in certain circumstances, 
Cost.[74] Either &arty has the right to terminate the Contract if the execution of substantially 
all the PorTs in progress is prevented for a continuous period of éV days by reason of 
an –Exceptional Event’ or multiple periods that total more than 7V6 days because of the 
same –Exceptional Event’.[75] In the event of such a termination, the Contractor is entitled to 
payment of the value of worT done, including demobilisation costs.[76] A similar risT allocation 
existed in the First Editions with respect to –Force Yajeure’.[77]

:nder SubBClause 78.0)e2 of the Second Editions, the Contractor shall have no liability, 
whether by way of indemnity or otherwise, for loss or damage to the PorTs, Goods or 
Contractor’s documents caused by an –Exceptional Event’. Additionally, under SubBClause 
7W.0.7)iv2 of the Second Editions, the insurance cover provided by the Contractor for the 
PorTs may exclude, among other things, the risTs arising from Exceptional Events unless 
otherwise stated in the Contract Data.

(y contrast, the First Editions included a dekned list of Employer’s RisTs under SubBClause 
78.[, but did not provide that all events of Force Yajeure were Employer’s RisTs. -he 
insurance for the PorTs under SubBClause 7é.0 did not generally include loss and damage 
caused by the dekned list of Employer’s RisTs under SubBClause 78.[. -o the extent that 
events of Force Yajeure were not listed within the dekned list of Employer’s RisTs, such 
events of Force Yajeure were to be included within the insurance for the PorTs under 
SubBClause 7é.0, unless otherwise stated in the &articular Conditions.

Phen using the Second Editions, the &arties’ insurance advisors must consider whether the 
general exclusion of cover in the PorTs insurance for all Exceptional Events in SubBClause 
7W.0.7)iv2 is appropriate or whether a provision should be included in the Contract Data to 
limit the exclusion to certain speciked events.

LIMITATIONS OF LIABILITY
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:nder the First and Second Editions, the Contractor’s total liability under or in connection with 
the Contract shall generally not exceed the sum stated in the Contract Data[78] or, if not stated, 
the Accepted Contract Amount )Red and /ellow (ooTs2 or the Contract &rice stated in the 
Contract Agreement )Silver (ooT2.[79] Ueither &arty is, in general, liable to the other for –loss 
of use of any PorTs, loss of prokt, loss of any contract or for any indirect or consequential 
loss or damage’.[80] :nder the Second Editions these limitations of liability do not apply in 
circumstances of –fraud, gross negligence, deliberate default or recTless misconduct’ by the 
defaulting &arty.[81] An equivalent provision existed in the First Editions,[82] albeit it did not 
include –gross negligence’.

-he inclusion of gross negligence in the events that cause limitations of liability to cease to 
apply is frequently a sensitive matter for both &arties. -his is because, in practice, it may 
often be diJcult to decide whether an act of negligence is suJciently serious to constitute 
gross negligence, even though the liability consequences of negligence being categorised 
as gross negligence are very signikcant.

AGREEMENT OR DETERMINATION

SubBClause [.8 of the Second Edition Red and /ellow (ooTs represents a signikcant change 
to SubBClause [.1 of the First Edition Red and /ellow (ooTs and now prescribes a timetable 
for the Engineer’s consultations with both &arties and determinations. :nder SubBClause 
[.8.7, the Engineer shall krst consult with both &arties jointly or separately and shall 
encourage discussion between the &arties in an endeavour to reach agreement. If agreement 
is achieved, the Engineer shall give both &arties Uotice of the &arties’ agreement within 
V0 days.[83] If an agreement is not achieved, the Engineer shall maTe a determination of 
the matter,[84] and shall give Uotice of its determination to the &arties within V0 days.[85] 
Consequently, éV days may elapse before the Engineer has made a determination.

An equivalent provision exists in SubBClause [.1 of the Second Edition Silver (ooT, where the 
Employer’s Representative consults with both &arties and issues determinations.

SubBClause [.1 of  the First  Editions was absent  any timetable for  agreements and 
determinations, which had the potential to result in an openBended process.

In the Second Edition Red and /ellow (ooTs, the Engineer has a duty to maTe –a fair 
determination of the matter or Claim, in accordance with the Contract, taTing due regard 
of all relevant circumstances’.[86] -he Employer’s Representative in the Second Edition Silver 
(ooT has an equivalent duty.[87] -he Engineer under the First Edition Red and /ellow (ooTs, 
and the Employer under the First Edition Silver (ooT, also had an equivalent duty.[88]

:nder SubBClause [.8.V )Red and /ellow (ooTs2 and SubBClause [.1.V )Silver (ooT2 of the 
Second Editions, each agreement or determination is binding on the &arties unless and until it 
is corrected under SubBClause [.8 )Red and /ellow (ooTs2 or SubBClause [.1 )Silver (ooT2 or, 
in the case of a determination, it is revised under the dispute resolution procedures in Clause 
07.[89] In the Second Editions, in respect of a determination, if no Uotice of Dissatisfaction 
is given by either &arty within 0é days, then the determination becomes knal and binding.B
[90] -his is a signikcant change to the First Editions, which did not include any equivalent 
provision.

SubBClause [.1 of the First Edition Silver (ooT differed from the First Edition Red and 
/ellow (ooTs in  that  each &arty  was required to  give  effect  to  each agreement  or 
determination –unless the Contractor gives notice, to the Employer, of his dissatisfaction with 
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a determination within 7V days of receiving it’.[91] Either &arty could then refer the dispute to 
the dispute adjudication board )DA(2 in accordance with SubBClause 06.V ;%btaining Dispute 
Adjudication (oard’s DecisionK.[92]

CLAIMS

-he claims procedure in the Second Edition Rainbow Suite is very different from the First 
Editions. -he claims procedure prescribed by Clause 06 of the Second Editions applies to 
both Contractor and Employer –Claims’.[93] -he claiming &arty is required to give a Uotice 
of Claim within 0é days after it became aware, or should have become aware, of the event 
or circumstance giving rise to the Claim.[94] If the claiming &arty fails to submit a Uotice of 
Claim within the 0é day period, the Claim will be timeBbarred.[95] -he claiming &arty must also 
provide a fully detailed Claim within éV days after it became aware, or should have become 
aware, of the event or circumstance giving rise to the Claim.[96]

-he claiming &arty may in its fully detailed Claim give details of why the late submission of 
its Uotice of Claim or its statement of the contractual andNor other legal basis of the Claim 
is justiked. After receiving the fully detailed Claim, the Engineer )Red or /ellow (ooTs2 or 
Employer’s Representative )Silver (ooT2 shall proceed to agree or determine the Claim. -he 
agreement or determination shall include whether or not the Uotice of Claim shall be treated 
as valid, taTing into account the details included in the fully detailed Claim as to why the late 
submission of the Uotice of Claim or the statement of the contractual andNor other legal 
basis of Claim is justiked. -he effect of the time limits for submission of the fully detailed 
Claim and the process for the agreement and determination of the Claim is such that 75é 
days[97] may elapse between the –event or circumstance’ and the determination of the Claim.

-he claims procedure in the First Editions was much more streamlined in comparison to the 
Second Editions. -he First Editions adopted different processes for Contractor and Employer 
claims. Contractor claims were subject to a timeBbar provision, by which failure to give notice 
of a claim within 0é days after the Contractor became aware, or should have become aware, 
of the event or circumstance giving rise to the claim would result in the Contractor losing 
its entitlement to an extension of time or additional payment•[98] by contrast, the Employer 
only had to maTe a notice of claim –as soon as practicable’.[99] -he Contractor’s fully detailed 
claim was due within V0 days after the it –became aware )or should have become aware2 of 
the event or circumstance giving rise to the claim’.[100]

TERMINATION

TERMINATION FOR DEFAULT

In the First and Second Editions, both the Employer and the Contractor are entitled to 
terminate the Contract for certain speciked defaults by the other &arty.

In the Second Editions, if the Employer terminates for default, it is entitled to payment of 
the additional costs of executing the PorTs, all other costs reasonably incurred and any 
losses and damages suffered by the Employer in completing the worTs.[101] -he Employer’s 
entitlements are subject to the exclusion of indirect or consequential loss and damage and 
the overall cap on the Contractor’s liability under SubBClause 7.71 )Red and /ellow (ooTs2 
and SubBClause 7.7V )Silver (ooT2. -he Employer is entitled to withhold further payment to 
the Contractor until these sums are established.

In addition, in the Second Editions, if the Employer is deprived of substantially the whole 
benekt of the PorTs because of the Contractor’s failure to remedy a defect or damage, 

Over the rainbow: FIDIC’s Second Edition Red, Yellow and
Silver Books Explore on GAR

https://globalarbitrationreview.com/guide/the-guide-construction-arbitration/sixth-edition/article/over-the-rainbow-fidics-second-edition-red-yellow-and-silver-books?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Guide+to+Construction+Arbitration+-+Sixth+Edition


 RETURN TO SUMMARY

under SubBClause 77.V)d2, the Employer may terminate the Contract. In this case, the 
Employer may recover all sums paid for the PorTs, plus knancing charges and any costs 
incurred in dismantling the PorTs, clearing the Site and returning &lant and Yaterials to the 
Contractor.[102] -he same remedies arise if the PorTs fail to pass the -ests on Completion, 
repeated under SubBClause W.[,[103] and the effect of the failure is to deprive the Employer of 
substantially the whole benekt of the PorTs.

If the Contractor terminates for default, under SubBClause 75.V of the Second Editions, the 
Contractor is entitled to payment on the same basis as when the Contract is terminated 
for an Exceptional Event,[104] together with the amount of any loss of prokt and any 
other losses and damages suffered by the Contractor as a result of the termination. -he 
Contractor’s entitlements under SubBClause 75.V are not subject to the exclusion of indirect 
or consequential loss and damage under SubBClause 7.71 )Red and /ellow (ooTs2 and 
SubBClause 7.7V )Silver (ooT2.

-he Employer and the Contractor had broadly similar remedies under the First Editions.[105]

TERMINATION FOR CONVENIENCE

:nder SubBClause 71.1 of both the First Editions and the Second Editions, the Employer is 
entitled to terminate the Contract for convenience. :nder the Second Editions, the Contractor 
broadly has the same entitlement to payment as when the Contractor terminates for 
Employer default. (y contrast, under the First Editions, the Contractor’s entitlement was the 
same as when the Contract was terminated for Force Yajeure.

DISPUTE AVOIDANCE AND RESOLUTION

-he Second Editions place greater emphasis on dispute avoidance. All three booTs adopt a 
standing Dispute AvoidanceNAdjudication (oard )DAA(2, which, if the &arties jointly request 
in writing, has express powers to provide assistance andNor informally discuss and attempt 
to resolve any issue or disagreement that has arisen between the &arties to prevent a 
–Dispute’[106] from arising.

As was the case in the First Editions, in the Second Editions, Disputes are referred in the krst 
instance to a DAA([107] for a binding decision within éV days. If no Uotice of Dissatisfaction 
)U%D2 is given within 0é days after receipt of the DAA(’s decision, the decision becomes 
knal and binding• if an U%D is given within the 0é day period, the Dispute is to be referred to 
amicable settlement.[108] If no amicable settlement is reached within 0é days after the U%D, 
Disputes are to be submitted for knal resolution by international arbitration.[109]

CONCLUSION

-he First Editions were successful and widely used in emerging marTets around the 
globe. -heir success can be attributed to their uniformity in style )subject to the differing 
procurement models2 and ease of use. -he provisions were also clearly drafted and easy to 
amend. Philst the Second Editions adopt the same procurement models, they represent a 
different concept. -hey are extremely detailed and require rigorous contract administration. 
&arties will need to consider whether the approach in the Second Editions is appropriate for 
their project, or whether a simpler form adopting some of the –updates’ in the Second Editions 
would be more conducive to eJcient and timely project delivery.

ABOUT THE FIRM’S CONSTRUCTION AND ENGINEERING PRACTICE
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White & Case’s construction and engineering group advises clients across the globe on all 
their construction-related needs, from the drafting of tender and project documentation to 
the resolution of disputes arising out of projects. We offer a single point of contact for project 
development, contract administration and dispute resolution advice, including dispute and 
risk mitigation.
Our experience with the FIDIC forms, the most widely used form of contract internationally, is 
particularly notable. We assist clients with contract management and in response to claims 
under the FIDIC form of contracts, DAB proceedings and arbitration proceedings arising out 
of the FIDIC form of contracts. We advised FIDIC on its updates to the FIDIC contracts in 
2017.
In an acknowledgement of White & Case’s FIDIC expertise, the ‘rm was awarded the title 
LPegal or Srofessional Yervices Firm of the Uear’ at the FIDIC International 3sers’ Conference 
2020 and LPegal Yervices Firm of the Uear’ in 202[. FIDIC stated Lthe judges were greatly 
impressed by the ]FirmT’, noting that White & Case has Lan impressive global track record, 
with signi‘cant work across the world’.
Our construction and engineering teams globally are regularly ranked in top tier of the leading 
legal directories, including Chambers and 5he Pegal R00.

ENDNOTES
[1] International Federation of Consulting Engineers.
[2] -he  krst  set  of  amendments  were  introduced  by  FIDIC  in  December  067é 
as  errata.  -his  was  followed  by  a  memorandum  of  additional  errata  in  äune 
067W.  Further  amendments were identiked by FIDIC through its  subsequent  review 
of  the  0678  texts,  and  a  third  set  of  amendments  were  published  by  FIDIC 
in  Uovember  0600. See  –Amendments  to  the  FIDIC  Conditions  of  Contract  For 
(uilding and Engineering PorTs Designed by -he Employer’,  second edition )06782, 
www.kdic.orgNsitesNdefaultNklesNbeanHklesN0678O06FIDICO06RedO06Bseperate
dO06errata.pdf  )accessed  76  äuly  06012•  –Amendments  to  the  FIDIC  Conditions  of 
Contract  for  &lant  and  DesignB(uild  for  Electrical  M  Yechanical  &lant,  and  for 
(uilding and Engineering PorTs, Designed by the Contractor’ second edition )06782, 
www.kdic.orgNsitesNdefaultNklesNbeanHklesN0678O06 FIDICO06/ellowO06BO06s
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www.kdic.orgNsitesNdefaultNklesNbeanHklesN0678O06FIDICO06SilverO06BO06se
peratedO06errrata.pdf )accessed 76 äuly 06012.
[3] –Rainbow Suite ed.0678 reprinted 0600’, FIDIC.
[4] -he FIDIC 0678 Contracts Guide , p. vi.
[5] -he Red (ooT was krst published in 7W18 as the –Conditions of Contract )International2 For 
PorTs of Civil Engineering Construction’.
[6] First and Second Edition Conditions of Contract for Construction for (uilding and 
Engineering PorTs Designed by the Employer )Red (ooT2, SubBClause 70.[ and SubBClause 
7V.7.
[7] Guidance for the &reparation of &articular Conditions, Second Edition Red (ooT, pp. 
[é4[W.
[8] Guidance for the &reparation of &articular Conditions, First Edition Red (ooT, pp. 7047[.
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[9] Second Edition Red (ooT and Second Edition Conditions of Contract for &lant and Design 
(uild for Electrical and Yechanical &lant and for (uilding and Engineering PorTs designed 
by the Contractor )/ellow (ooT2, SubBClause [.7.
[10] ibid.
[11]In relation to which, see Yutcliffe v. 5hackrah ;7W8VK AC 808.
[12]Second Edition Red and /ellow (ooTs, SubBClause [.0.
[13]id., SubBClause 7V.5.7.)a2.
[14] id., SubBClause [.8.
[15] Guidance for the &reparation of &articular Conditions, Second Edition Red and /ellow 
(ooTs p. 07.
[16] First Edition Red (ooT, SubBClause [.7.
[17] Christopher SeppPlP, 5he FIDIC :ed Book ContractH An International Clause-by-Clause 
Commentary )7st edn., Oluwer Law International, 060[2, Chapter II, Section V.V.7.
[18] -he /ellow (ooT was krst published in 7W5[ as the –Conditions of Contract For Electrical 
and Yechanical PorTs’ and –Export Contracts Including Delivery and Erection on Site’.
[19] Second Edition /ellow (ooT, SubBClause 7.7.[[• First Edition /ellow (ooT, SubBClause 
7.7.7.1.
[20] First and Second Edition /ellow (ooT, SubBClause V.7.
[21] First and Second Edition /ellow (ooT, SubBClause 7V.[.
[22] First and Second Edition /ellow (ooT, SubBClause 7V.V.
[23] First and Second Edition /ellow (ooT, SubBClause 7V.1.
[24] -he FIDIC 0678 Contracts Guide, p. v.
[25] Second Edition Silver (ooT, SubBClause 7.7.[7• First Edition Silver (ooT, SubBClause 
7.7.7.[.
[26] First and Second Edition Silver (ooT, SubBClause 1.7.
[27] Second Edition Silver (ooT, SubBClause 0.1 and SubBClause V.76.
[28] First and Second Edition Silver (ooT, SubBClause V.70.
[29] Second Edition Silver (ooT, SubBClause [.7.
[30] ibid.
[31] ibid.
[32] First Edition Silver (ooT, SubBClause [.7.
[33] Also the Red (ooT, to the extent the Contractor is required to design any part of the 
permanent worTs. See Second Edition Red (ooT, SubBClause V.7)e2.
[34] Second Edition /ellow and Silver (ooTs, SubBClause V.7.
[35] ibid.
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[36] ibid.
[37] Also the Red (ooT, to the extent the Contractor is required to design any part of the 
permanent worTs. See Second Edition Red (ooT, SubBClause V.7)e2.
[38] Second Edition /ellow and Silver (ooTs, SubBClause 78.V.
[39] Second Edition Red and /ellow (ooTs, SubBClause 7.71• Second Edition Silver (ooT, 
SubBClause 7.7V.
[40] Second Edition /ellow and Silver (ooTs, SubBClause 7W.0.[)b2.
[41] First Edition /ellow and Silver (ooTs, SubBClause V.7.
[42] Second Edition /ellow (ooT, SubBClause 7.7.5[• Second Edition Silver (ooT, SubBClause 
7.7.1[.
[43] Clause W.V of the Second Edition /ellow and Silver (ooTs refers to SubBClause 77.V)b2)i2.
[44] -he Contract &rice will be reduced in circumstances where there is no Schedule of 
&erformance Guarantees or where &erformance Damages do not apply. See SubBClause 
W.V)d2 of the Second Edition /ellow and Silver (ooTs, which refers to SubBClause 77.V)b2)ii2.
[45] Second Edition /ellow and Silver (ooTs, SubBClause 70.V.
[46] ibid.
[47] See SubBClause W.V and SubBClause 77.V)b2 of the Second Edition Red (ooT.
[48] First Edition /ellow and Silver (ooTs, SubBClause W.V.
[49] id., SubBClause 70.V.
[50] Second Edition Red and /ellow (ooTs, SubBClause 7.7.08• Second Edition Silver (ooT, 
SubBClause 7.7.0V.
[51] First Edition Red, /ellow and Silver (ooTs, SubBClause 7.7.[.8.
[52] First Edition Red and /ellow (ooTs, Appendix to -ender• First Edition Silver (ooT, 
&articular Conditions.
[53] First Edition and Second Edition Red, /ellow and Silver (ooTs, SubBClause 77.7.
[54] id., SubBClause 77.[.
[55] id., SubBClause 77.76.
[56] ibid.
[57] id., SubBClause é.0.
[58] id., SubBClause é.7.
[59] First Edition Red, /ellow and Silver (ooT, SubBClause é.[, –&rogramme’.
[60] First and Second Edition Red, /ellow and Silver (ooTs, SubBClause é.[.
[61] ibid.
[62] -he Employer in the Second Edition Silver (ooT.
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[63] Second Edition Red (ooT, SubBClause 7.7.55• Second Edition /ellow (ooT, SubBClause 
7.7.58• Second Edition Silver (ooT, SubBClause 7.7.18.
[64] Second Edition Red, /ellow and Silver (ooTs, SubBClause é.[.
[65] -o the level of detail stated in the Employer’s Requirements )/ellow and Silver (ooTs2 and 
the Specikcation )Red (ooT2.
[66] Second Edition Red, /ellow and Silver (ooTs, SubBClause é.[)g2.
[67] id., SubBClause V.06)h2.
[68] First Edition Red, /ellow and Silver (ooTs, SubBClause é.[)d2.
[69] Second Edition Red, /ellow and Silver (ooTs, SubBClause é.[)T2)iii2.
[70] id., SubBClause é.é.
[71] ibid.
[72] ibid.
[73] Pith the addition of –tsunami’ to –natural catastrophes’. See SubBClause 7é.7)f2 of the 
Second Edition Red, /ellow and Silver (ooTs.
[74] Second Edition Red, /ellow and Silver (ooTs, SubBClause 7é.V.
[75] id., SubBClause 7é.1.
[76] ibid.
[77] First Edition Red, /ellow and Silver (ooTs, SubBClause 7W.V.
[78] –&articular Conditions’ in the First Edition Red, /ellow and Silver (ooTs.
[79] Second Edition Red and /ellow (ooTs, SubBClause 7.71• Second Edition Silver (ooT, 
SubBClause 7.7V• First Edition Red, /ellow and Silver (ooTs, SubBClause 78.5.
[80] ibid.
[81] Second Edition Red and /ellow (ooTs, SubBClause 7.71• Second Edition Silver (ooT, 
SubBClause 7.7V.
[82] First Edition Red, /ellow and Silver (ooTs, SubBClause 78.5.
[83] Second Edition Red and /ellow (ooTs, SubBClause [.8.[.
[84] id., SubBClause [.8.0.
[85] id., SubBClause [.8.[.
[86] id., SubBClause [.8.0.
[87] Second Edition Silver (ooT, SubBClause [.1.0.
[88] First Edition Red, /ellow and Silver (ooTs, SubBClause [.1.
[89] Second Edition Red and /ellow (ooTs, SubBClause [.8.V.
[90] Second Edition Red and /ellow (ooTs, SubBClause [.8.1• Silver (ooT, SubBClause [.1.1.
[91] First Edition Silver (ooT, SubBClause [.1.
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[92] ibid.
[93] Second Edition Red (ooT, SubBClause 7.7.5• /ellow (ooT, SubBClause 7.7.1• Second 
Edition Silver (ooT, SubBClause 7.7.[.
[94] Second Edition Red, /ellow and Silver (ooTs, SubBClause 06.0.7. For the meaning of –event 
or circumstance’ see Obrascon Guarte Pain YA v. Attorney Eeneral for Eibraltar ;067VK EPQC 
760é )-CC2• Santher :eal Mstate Development PPC v. Nodern Mxecutive Yystems Contracting 
PPC ;0600K DIFC CA 675.
[95] Second Edition Red, /ellow and Silver (ooTs, SubBClause 06.0.7.
[96] Second Edition Red, /ellow and Silver (ooTs, SubBClause 06.0.V.
[97] EightyBfour days for the provision of the fully detailed Claim‘ V0 days for the agreement 
and V0 days for the determination of the Claim.
[98] First Edition Red, /ellow and Silver (ooTs, SubBClause 06.7.
[99] id., SubBClause 0.1. See also (G International )Caribbean? v. (ational Insurance Sroperty 
Development Company ;0671K :O&C [8.
[100] First Edition Red, /ellow and Silver (ooTs, SubBClause 06.7.
[101] Second Edition Red, /ellow and Silver (ooTs, SubBClause 71.V. -he provision also 
states that Delay Damages are payable between the -ime for Completion and the date of 
termination.
[102] Second Edition Red, /ellow and Silver (ooTs, SubBClause 77.V)d2.
[103] id., SubBClause W.V)b2.
[104] id., SubBClause 7é.1.
[105] For the Employer’s termination for default, see SubBClause 71.V, SubBClause 77.V)c2 and 
SubBClause W.V)b2 of the First Edition Red, /ellow and Silver (ooTs. For the Contractor’s 
termination for default, see SubBClause 75.V and SubBClause 7W.5 of the First Edition Red, 
/ellow and Silver (ooTs.
[106] See deknition of –Dispute’ in SubBClause 7.7.0W of the Second Edition Red and /ellow 
(ooTs and SubBClause 7.7.05 of the Second Edition Silver (ooT.
[107] Referred to as the –Dispute Adjudication (oard’ in the First Editions.
[108] Second Edition Red, /ellow and Silver (ooTs, SubBClause 07.1.
[109] id., Clause 07.
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