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Introduction

Under English law, the basic principle for a breach of contract is that a party is entitled to
be put in the same position as it would have been had it not sustained the wrong.[" As
the name suggests, compensatory damages are intended to compensate a claimant for
losses suffered as a result of the other party’s (wrongful) conduct.

While the concept of compensatory damages is common to several jurisdictions, a
distinctive feature of English law is the emphasis on mitigation of loss. The claimant is
expected to take all reasonable steps to minimise its loss resulting from the defendant’s
breach of its obligations. Loss that could have been avoided through reasonable action
or inaction by the claimant will not be recoverable. By corollary, if the injured party takes
reasonable steps to minimise the loss that it incurred, the cost of these steps is recoverable
and t{gle damages owed by the defendant are reduced by the amount of the reduction of
loss.

There are three main categories of recoverable damages under English law:

1. expectation damages;
2. damages for the cost of non-performance; and

3. reliance or ‘wasted expenditures’ damages.

Other categories of damages include moral damages, punitive or exemplary damages and

. . 3 . , .
non-monetary remedies such as specific performance.[ I This chapter’s focus, however, is
on compensatory damages.

Expectation damages are awarded to put the claimant in the position that it would have
been in but for the breach of contract. The ability of a claimant to recover lost profits will
depend on the subject of the breach in question.[4] There are two types of ‘expectation
damages’: normal or direct damages (also known as general damages) and consequential
damages (also known as special damages).ls] Normal or general damages follow as a
natural and probable consequence of the breach,[6] whereas consequential or special
damages are those that do not flow directly from the breach and are particular to the injured
party, and therefore can be difficult to calculate in financial terms.”!

Damages to cure non-performance compensate the cost of curing the defective
8 . . A )
performance[ I and ‘wasted expenditures’ or ‘reliance damages’ compensate the losses
. . . . . [9]
or expenditures incurred by the claimant in reliance on the contract.

Quantification of financial loss

Introduction

In English law, the purpose of an award of damages for breach of contract is to compensate
the injured party for loss, rather than to punish the wrongdoer. The general rule is that
damages should (so far as a monetary award can) place the claimant in the same position
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as if the contract had been performed.[m] Therefore, damages are usually measured by the
difference in value between the prescribed and actual performance of the contract.I""

To establish an entitlement to damages, the claimant is also required to show that
adequate steps have been taken to mitigate the damage resulting from the defendant’s
actions. Failure to take mitigating steps will likely result in the claimant’s entitlement to
damages being reduced.

In addition to mitigating factors, damages awarded under English law are influenced by
methods of calculation, application discount and interest rates and income tax or capital
gains tax.

Evidence

If a claimant has suffered a Ioss,“z] there are four key elements that are relevant to
establishing a party’s entitlement to damages and determining the amount of damages
to be awarded:

1. the existence of a wrong;

2. reasonable foreseeability;

3. failure to mitigate the impact of the breach; and
4

. chain of causation.

The first and most basic requirement is that, to establish an entitlement to damages, one
must prove the existence of a 'wrong'[13] —that is, a breach of contract. Second, a claimant
must establish that the damage is not too remote and that the losses were reasonably
foreseeable at the time the parties entered into the contract."™ The test for reasonable
foreseeability was first outlined in Hadley v. Baxendale as:

Where two parties have made a contract, which one of them has broken, the
damages which the other party ought to receive in respect of such breach of
contract should be such as may fairly and reasonably be considered either
arising naturally, i.e. according to the usual course of things, from such
breach of contract itself, or such as may reasonably be supposed to have
been in the contemplation of both parties aﬁthe time they made the contract,
as the probable result of the breach of it 11°

For loss to have been foreseen, it must have been contemplated by the parties and
‘not unIiker'“Gl at the date of entering into the contract. Loss is said to have been in
contemplation of the parties (and therefore assumed)m] if, objectively assessed, it could
be said to occur in the ordinary course of events or, if subjectively assessed, there are
special circumstances or knowledge attributable to the parties.hs]

Third, any damages awarded are subject to deductions for any failure to mitigate (or
contributory negligence in the case of breaches of the duty of care). The defendant carries
the burden of proof in relation to establishing the claimant’s actions (or lack thereof)
to mitigate damage as a result of the defendant’s breach.l"” Provided the steps taken
by the claimant to minimise the loss incurred are reasonable, the cost of such steps is
recoverable even if the steps taken have increased the loss.?"! However, any profit accrued
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as aresult of the claimant’s mitigating actions is also credited to the defendant if causation
is established, with the latter having the burden of proving the existence and amount of
such proﬁt.lzﬂ

Fourth, any damages awarded are also subject to any breaks in the chain of causation.??

Irrespective of factual causation, English law can treat some losses as not having been
legally caused by the breach, on the basis that it is not fair to hold the defendant responsible
for such losses because of a break in the chain or novus actus interveniens.” I the breach
of contract was the effective or dominant cause of the loss, damages may be recoverable
even if the breach was not the sole cause of the loss.?*! Where there are competing causes,
a balance of probabilities test applies.lzs]

Date of assessment

Under English law, damages are normally assessed at the date of the breach of contract,
unless to do so would not be in the interests ofjustice.lze]

However, the date of the breach may not be appropriate as the starting point for the
calculation of damages. For example, a claimant’s steps to mitigate the loss may impact
the evaluation of the damages. Similarly, where the claimant has not in fact suffered any
loss at the date that the actual breach occurred, but only began to suffer loss subsequently,
the latter date may be the more appropriate starting point for the calculation.

Financial projections

Under English law, a claimant must prove the fact of loss and the amount of the loss on
the balance of probabilities, that is: ‘If the evidence shows a balance in favour of it having
happened, then it is proved that it did in fact happen.’ml However, different principles apply
for future or projected loss.

Where it is difficult to prove the amount of loss with certainty, the wrongdoer should not
be relieved of his or her responsibility to pay.m] Damages can be recovered for ‘loss of a
chance’. However, this is an inherently uncertain head of loss, and can raise difficult issues
for the purposes of both causation and quantiﬁcation.lzg]

The doctrine of loss of chance was introduced in English law by the decision in Chaplin v.
Hicks,[3°] but has since evolved considerably. In Mallett v. McMonagle, Lord Diplock opined:

Anything that is more probable than not [the court] treats as certain. But
in assessing damages which depend on its view as to what will happen
in the future or would have happened in the future if something had not
happened in the past, the court must make an estimate as to what are the
changes that a particular thing will or would have happened and reflect those
chances, \ivl‘ﬁether they are more or less than even, in the amount of damages
it awards.’'

Establishing a loss of chance requires that there be both a real and a substantial chance -
achance that is negligible is not likely to support recovery of projected damages.lsz] Thisis
a lower threshold than the balance of probabilities. Loss of chance damages will normally
be awarded in proportion to the percentage probability of the lost chance occurring had
the defendant not committed a breach.® Similarly, a chance to which only a speculative
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money value can be assigned is unlikely to succeed.®” However, where the realisation of
a chance appears to be virtually certain, the court will consider it appropriate to award
what would have been awarded against the defendant originally.lss] The court recently
held that where a claimant’s recovery is dependent on what a third party would have done
(absent the breach), then loss of chance principles must apply, rather than an all-or-nothing
assessment on the balance of probabilities of what the third party would have done ¥ f
causation depends at least in part on the action of one or more third parties, the claimant
must demonstrate that there would have been a real or substantial chance that the third
party would have acted in the respect relied upon by the claimant.®”!

Liquidated damages and penalties

Parties to a contract can agree between them the amount of damages payable for
particular breaches (stipulating different sums for different breaches that reflect the
amount of loss likely to be suffered - i.e., liquidated damages).ml If a clauseis found to be
a penalty rather than a provision for liquidated damages, it will normally be unenforceable.
Therefore, the court will have to determine whether the payment stipulated is a liquidated
damage or a penalty. A penalty is a payment of money stipulated as in terrorem of the
offending party and liquidated damages are a genuine pre-estimate of damage.[39] The
Supreme Court in the 2016 conjoined appeals in Cavendish Square Holdings v. Makdessi
and ParkingEye Ltd v. Beavis 49 ovisited and reinstated the above law on penalties and
liquidated damages.

The Court held that the penalties doctrine only applies to secondary obligations (i.e.,
obligations that arise from the breach of a primary obligation). If the obligation in question
does not arise from the breach of another term, it may be considered a primary obligation
in itself, which would not engage the penalties doctrine. If a term does amount to a
secondary obligation, a court would then go on to examine whether it is penal. In the
Makdessi judgment, Lords Neuberger and Sumption stated that ‘the true test is whether
the impugned provision is a secondary obligation which imposes a detriment on the
contract-breaker out of all proportion to any legitimate interest of the innocent party in
the enforcement of the primary oingation'.[‘”] The Court further observed that whether a
clausazc])perates as a primary or secondary obligation is a question of substance and not
form.

Discount rates

The calculation of compensatory damages often involves the determination of future
losses or loss of chance. When calculating future losses, the application of an appropriate
discount rate is required to estimate the expected rate of return had the loss not occurred.

In a consultation by the Ministry of Justice in relation to the Damages Act 1996, the
overriding aim behind discount rates was described as an attempt to set the rate of return
as accurately as possible so that under-compensation or over-compensation by reason of
the accelerated payment of the future losses was avoided as far as possible.ml

While this principle was articulated in the specific context of personal injury claims,
the general presumption is helpful when considering the general application of discount
rates to the calculation of compensatory damages. In the discounted cash flow analysis
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(discussed further below), if a breach of contract results in loss of profits over time, a
discount rate is applied to estimate the current value of the cash flow. The discount rate
in such instances would typically depend on the asset being valued. For example, while
valuing equity, the relevant discount rate would be that most appropriately reflecting the
cost of the equity. Discount rates are influenced by a variety of factors, including political
changes, future inflation, currency devaluation and fluctuating interest rates.

Experts use a variety of discount rate calculation methods when valuing assets, including
the capital asset pricing model (which considers a stock’s rate of return, the market'’s rate
of return and a risk-free rate) and the weighted average cost of capital (which is usually
used to assess a company'’s value as a whole by estimating the weighted average of new
debt and equity needed to operate the company).

Currency conversion

The currency contemplated by the contract generally determines the currency of the
damages to be awarded.” Where the contract does not provide for a specific currency
for the awarding of damages, the damages will be awarded in the currency in which the
claimant suffered the loss.!*®

In Miliangos Respondent v. George Frank (Textiles) Ltd,[46] the House of Lords found that
the English courts had the authority to give judgment in foreign currency where under a
contract, payment obligations were in a foreign currency and the proper law is that of the
foreign country, with payment to be made outside the United Kingdom.[47] The courts will
take into account commercial considerations and give judgments in foreign currency or
its sterling equivalent at the date when the court authorises the claimant to enforce the
judgment.[48] This protects the claimants against any decrease in the external value of
sterling i[z\glrelation to their own currency, save for in instances where the value of sterling
is rising.

The courts have also considered the issue of whether a court has the power to make a cost
award to compensate for any exchange rate losses incurred in paying costs. In Elkamet
Kunststofftechnik GmbH v. Saint-Gobain Glass France SA,[5°] the court held that ‘order for
costs is designed to compensate the successful party for its expenditure so that exchange
rate losses can be compensated in the same way as it is entitled to be compensated by

way of interest for being kept out of the money'.lsﬂ

Interest on damages

The court has the authority to award interest on damages for any period between the
date when the cause of action arose and the date ofjudgment.lsz] If the claimant caused
unwarrantable delay, interest on damages for such period will be reduced accordingly.
Therefore, a damages claim (including a claim for interest) should be clearly particularised
and supported by the necessary written and oral evidence required to prove the claimant’s
case.

The court has the discretion to award interest at different rates in respect of different
periods; in contractual claims, the interest rate should reflect the current commercial rate.
The Commercial Court and the Court of Appeal generally award 1 per cent above the base
rate. However, if such calculation would put either party in an unfair position (e.g., smaller
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businesses pay higher interest rate), the court can adopt an appropriate interest rate to
suit the parties.

Where the damages are calculated in a foreign currency, the commercial borrowing rate in
. . . . . 54
the foreign currency in the relevant country is considered as the relevant interest rate. [

Costs

As a general principle, legal costs incurred as a result of the breach of contract can
be recovered as damages, where they were incurred in actions against third parties or
previous actions against the defendant. The costs of the dispute over the breach of
contract itself, although caused by the breach, usually cannot be claimed as damages as
they fall within the exclusive jurisdiction of the courts’ costs regime so would be recovered
by way of a separate costs order.®

Legal costs recoverable as contract damages are assessed in the same way as an
indemnity basis of costs. That is, the claimant will not normally need to show that the costs
were proportionate (as it would do for costs assessed on the standard basis); however,

recovery may be limited if the defendant can show that the costs are unreasonable.®®®

Tax

There are two types of taxation that may apply in relation to an award for damages: income
tax and capital gains tax.

Prior to 1956, the English courts did not reduce awards of damages to account for income
tax. However, in British Transport Commission v. Gourley,[57] the House of Lords ruled that
when calculating damages for personal injuries resulting from a tort, the court will take
into account the tax liability in respect of loss of earnings (both past and prospective).
This rule has been modified over the years in instances where the damages sought would
have been taxed.”*®

Capital gains tax differs from income tax in that it does not cause damages to be reduced.
However, the impact of capital gains tax would need to be considered on a case-by-case
basis where the application of capital gains tax affects the value of the asset in respect of
which the claimant is said to have suffered the loss.

Expert evidence

Introduction

The Civil Procedural Rules 1998 as amended (Rules) and accompanying Practice
Directions deal extensively with the appointment of experts and assessors. At a primary
level, the aim of these Rules and Practice Directions is to regulate the use of expert
evidence in civil proceedings, in particular to address concerns relating to independence
of experts, excessive expenditure and increasing complexity.

The role of expert evidence in calculation of damages

Global Damages | United Kingdom Explore on Lexology [


https://www.lexology.com/indepth/global-damages/united-kingdom?utm_source=TLR&utm_medium=pdf&utm_campaign=Global+Damages+-+Edition+8

RETURN TO SUMMARY

Experts can play an important role in assessing damages, particularly where damages are
influenced by a range of factors occurring both at and after the date of the breach or the
application of rates of interest are in dispute.

For example, a claimant seeking expectation damages for an asset’s loss of value may
adduce expert evidence to calculate the loss using a discounted cashflow analysis
(discussed further below). A claimant seeking reliance damages may adduce expert
evidence to establish the quantum and reasonableness of its wasted expenditure.lsg]

The court’s role in excluding and managing expert evidence

English law provides that expert evidence must be restricted to that which is reasonably
required to resolve the proceedings. The court may therefore control the evidence by
giving directions about the issues on which it requires evidence, the nature of the evidence
required and the way in which the evidence is to be placed before the court.® For instance,
in Dudding v. Royal Bank of Scotland Plc,lsﬂ the court held that the claimants were entitled
to rely on the expert evidence concerning the sale of derivatives by the defendant banks

as the evidence was reasonably required to resolve the issues.

Courts are required to seek to restrict the excessive or inappropriate use of expert
evidence. Under English law, parties are required to seek the court’s permission prior to
filing an expert report, and their application for permission must include an estimate of
the costs of the proposed expert evidence. In British Airways plc v. Spencer, the court held
that when assessing whether to admit expert evidence, the court will consider whether
the evidence is necessary (i.e., whether a decision could be made without it) or if it is
of marginal relevance. The courts will strike a balance if it is of marginal relevance by
taking into account the value of the claim, the effect of a judgment on the parties, how the
commissioning of the evidence would be paid for and any delay likely to be entailed by the
production of such evidence.*?

Permission given by the court is limited to the expert or field specifically identified in
the parties’ application, and the court can limit the amount of the expert's fees and
expenses that can be recovered from the other party.[63] In Darby Properties Ltd and Darby
Investments Ltd v. Lloyds Bank plc,[64] the court held that while a judge would benefit from
evidence explaining the specific financial products in question, this could be conducted by
way of factual evidence and therefore expert evidence was not required.[65]

Judges are required to give reasons for preferring the evidence of one expert over another
and failure to provide such reasoning may be considered valid grounds for appeal.[66]

Independence of experts

English law provides that experts must provide opinions that are independent and
uninfluenced by the pressures of litigation. Experts are required to assist the court by
providing objective, unbiased opinions on matters within their expertise by considering all
material facts (including those that might detract from their opinions) and should avoid
assuming the role of an advocate. If a question or issue falls outside their expertise or
they are unable to reach a definite opinion, they should make this clear to the court and
any change of view should be communicated to all the parties without any delay (and,
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when appropriate, to the court).[67] In the case of Arroyo and others v. Equion Energia Ltd
(formerly known as BP Exploration Co (Colombia) Ltd),[68] the court held that the ‘deliberate
and serious breach’ of the expert was highly relevant in the court's assessment of order
of costs paid on an indemnity basis. Similarly, in the case of Igloo Regeneration (General
Partner) Ltd v. Powell Williams Partnership,lﬁg] a partial indemnity costs award was made
against the claimant related to the conduct of its inexperienced expert engineer who made
concessions in his joint statement, which undermined the claimant’s case on liability.

The courts have reiterated the importance of experts’ independence and impartiality in
recent cases, including Watts v. The Secretary of the State for Health 7% and Bank of Ireland
v. Watts Group.m] In the former, the court went so far as to criticise the expert for choosing
to ‘ignore or play down matters that were inconvenient to her assessment of the case’ " in
a recent judgment where the impartiality of experts was criticised, the court emphasised
the need for all experts to read Practice Direction 35 to CPR Part 3573 The judge also
re-stated the principles laid down in The Ikarian Reefer case.” such principles include that
issues of fact in a case that are relevant to the expert must be determined by the court and

that experts of like discipline should have access to exactly the same materials.””™

Novel science and methods

Expert evidence is typically helpful in the calculation of damages under two methods:

1. the discounted cash flow method; and

2. the comparable transactions and comparable trading multiples methods.

The discounted cash flow method projects future cash flows and uses a discount rate
to estimate the current value of the projected cash flows. This method is best used in
instances where the parties are trying to calculate the earning potential of an asset in the
future and require expert evidence in the accurate forecasting of such cash flows. Among
other things, expert evidence is used to determine the time period in the future that should
be used to assess the cash flows, and the appropriate discount rates to be applied in the
calculation of the asset value. As explained above, discount rates such as the capital asset
pricing model and weighted average cost of capital are two such methods.

The comparable transactions or comparable trading multiples methods primarily use
publicly reported transactions and share prices to arrive at an estimated value of the
asset in question, provided that sufficiently comparable transactions and prices exist in
the market. Expert evidence can be crucial in determining the comparability of prices in
the public domain, and the relevance of the proposed comparisons.

Year in review

EE Ltd v. Virgin Mobile Telecoms Ltd [2025] EWCA Civ 70

Facts of the case
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The telecommunications supply agreement contained an exclusion clause providing that
‘neither party shall have liability to the other in respect of anticipated profits’. After Virgin
Mobile Telecoms Ltd (VM) breached the exclusivity obligations under the agreement,
EE brought a claim for the revenue they would have received under the agreement for
services customers would have consumed had they remained on the network, rather than
being migrated to another network. VM argued that the damages claimed amounted to
anticipated profits and the judge agreed and gave a summary judgement dismissing the
claim. EE appealed.

Decision

The majority dismissed the appeal — the legal basis for the claim was lost profits and
therefore fell within the ambit of the exclusion clause. Previous cases did not establish
an overarching principle of law that limits the exclusion of liability for loss of anticipated
profits to losses outside the contract rather than sums payable if it were performed.
Those cases concerned different clauses used in different commercial contexts. Phillips
J dissented, as he did not think the parties would have intended than VM could breach the
exclusivity agreement without being liable to EE for the resulting loss of revenue.

Significance of the decision

Exclusion of liability will be interpreted using ordinary language and close attention is
needed for clear drafting. The meaning of phrases such as ‘loss of profit’ or ‘anticipated
profit’ do not have an overarching definition, and depend on the wording of the contract and
commercial factual context — referring to previous cases will be of little assistance. The
dissenting opinion illustrates that such issues are not universally agreed by senior judges.

Barrowfen Properties Ltd v. Patel [2025] EWCA Civ 39

Facts of the case

Barrowfen’s property development was disrupted when its directors breached their
fiduciary duties. This breach caused Barrowfen to pursue a different but profitable property
development. Barrowfen brought a damages claim for the loss of chance to complete the
original development and earn rental profits from it. The defendants argued that Barrowfen
gained an uplift in capital value from the alternate development, which should be deducted
from the damages claim.

Decision

The court restated the law regarding compensation, mitigation and accounting benefits:
that the key question is one of causation, that is, whether the benefits were caused by
the breach or the actions reasonably taken to mitigate the losses caused by the breach.
Applying the loss of chance percentages, the court followed Hartle v. Laceys and held that
the actual sale price obtained for the property should be deducted from the potential higher
sale price before applying the relevant percentage to reflect the chance of achieving the
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higher price, reflecting that the claimant had lost a chance of achieving the higher price
but did not lose the property itself.

Significance of the decision

The decision provided a useful restatement of the law on benefits and mitigation, and an
application of the loss of chance percentages.

Sharp Corp Ltd v. Viterra BV [2024] UKSC 14

Facts of the case

This case concerned the Grain and Free Trade Association (GAFTA) Contract. The buyers
were required to make payment prior to their arrival at Mundra but failed to do so. The seller
declared the buyers to be in default, terminated the contracts and resold the goods, which
had in the interim substantially increased in value in the Indian domestic market because of
an imposition of import tariffs. The sellers then initiated arbitration proceedings in London,
claiming damages under clause 25(c) of GAFTA 24 whereby damages were based on the
difference between the contract price of the goods and either the ‘default price’, namely the
sale or purchase price of the replacement contract, or ‘the actual or estimated value of the
goods, on the date of default’. Because the sellers’ resale had been to a related company
the default price could not be used because it was not an arms-length transaction, and
there having been no evidence before the board of an available market for a substitute
transaction on C&FFO Mundra terms, it was necessary for the tribunal to estimate the
value under clause 25(c). The buyers argued that the appropriate figure was the market
value of the customs-cleared goods left on the seller's hands ex-warehouse at Mundra,
while the seller argued that it was the cost to a theoretical buyer of buying new goods FOB
Vancouver and shipping them to Mundra.

Decision

The Supreme Court affirmed the principle of mitigation is a ‘fundamental principle of the
law of damages’ alongside the compensatory principle. It held that the GAFTA default
clause should reflect both the compensatory and mitigation principles, just like the
approach to damages for non-delivery and non-acceptance at common law and under the
Sale of Goods Act 1979. The Supreme Court further held that:

1. where it was the buyer in default and the goods were left in the seller's hands with
no available market for a substitute transaction on the same terms as the contract,
the mitigation principle was of particular relevance and required the question to be
asked as to what would be reasonable steps to be taken to sell those goods, which
necessarily meant taking into account where those goods were situated at that time
and how they were circumstanced; and

2. in circumstances where the sellers had been left on the date of default with goods
that had been landed, customs cleared and stored in a warehouse in Mundra,
where their value had significantly increased because of the imposition of the
import tariffs, the obvious market in which to sell the goods, and in which it would
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clearly be reasonable to do so consistently with the principle of mitigation, was the
ex-warehouse Mundra market.

Significance of the decision

This decision reaffirms the well-established principle under English law that damages
are meant to compensate for the losses suffered by a claimant as a result of the other
party’s breach. More importantly, the decision emphasises the duty of the claimant to take
reasonable steps to minimise its loss. In this regard, any profit received by the claimant’s
mitigation actions would be taken into account to reduce the damages payable to the
claimant.

Orchard Plaza Management Co Ltd v. Balfour Beatty Regional Construction
Ltd [2022] EWHC 1490 (TCC)

Facts of the case

Orchard Plaza (the management company) managed a block of residential apartments
that had been converted from an office block by the previous freeholder. The conversion
works were carried out by Balfour Beatty (the contractor), which granted the development'’s
funder an assignable collateral warranty with respect to the works. The rights under this
collateral warranty were subsequently assigned to the freeholder, which in turn assigned
them to the management company.

In 2020, the local council issued an improvement notice to the management company
requiring it to replace defective cladding on the apartments. The management company
sought to recover the costs of these remedial works from the contractor through the
collateral warranty. The contractor argued that the losses were too remote on the basis
that the collateral warranty was originally entered into with a funder and therefore did not
contemplate the type of loss now claimed by the management company. The management
company applied to strike out this part of the contractor’s defence.

Decision

The court granted the management company’s application to strike out the contractor’s
defence that the losses were too remote. While the mere fact that the benefit of a
contract might be assigned to a third party was not sufficient to bring within a defendant’s
contemplation any kind of loss that might be sustained by a potential assignee, this was
not the position in this case.

The funder was expressly permitted to assign the benefit of the collateral warranty and the
contractor knew that losses might be claimed for by such an assignee. The court found
that it was reasonably foreseeable that the funder might take possession of the property
and sell the site to another landlord with the benefit of the collateral warranty and that
landlord might carry out remedial works. It was equally foreseeable that, upon repayment,
the funder would assign the benefit of the collateral warranty to the borrower who might in
turn carry out remedial works or pass the benefit to a person with an interest in the property
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required to carry out remedial works. Therefore, loss in the form of repair costs was within
the reasonable contemplation of the contractor as being a serious possibility at the time
the collateral warranty was concluded.

Significance of the decision

This decision demonstrates the courts’ practical approach to the test for remoteness
and highlights their reluctance to allow potential defendants to escape liability simply
because the benefit of a contract has been assigned. As shown, the courts will examine
the particular facts of the case to determine whether the loss was within the reasonable
contemplation of the defendant as being a serious possibility.

Ahuja Investments Limited v. Victorygame Limited [2021] EWHC 2382 (Ch)

Facts of the case

Ahuja Investments (the buyer) purchased a shopping centre from Victorygame (the seller)
under a sale agreement. The seller loaned the buyer part of the purchase price under a
separate loan agreement. The loan agreement required the buyer to make repayments in
defined tranches before a redemption date at an interest rate of 3 per cent per month. It set
a default rate of 12 per cent per month for any amounts outstanding after the redemption
date.

The buyer commenced proceedings against the seller under the sale agreement after
certain of the seller's representations turned out to be false. The seller advanced
counterclaims against the buyer, including a claim for repayments outstanding under the
loan agreement. The redemption date having expired, the seller invoked the 12 per cent
default rate. The buyer argued that this default provision was an unenforceable penalty
clause.

Decision

The court agreed with the buyer that the default provision was a penalty clause, and
thus refused to award interest on the outstanding repayments at the 12 per cent rate.’®!
This was notwithstanding the court’s finding that the loan agreement was an arm’s-length
transaction between parties of equal bargaining power and advised by lawyers.

The court rejected the seller's contention that the drafting of the default provision was
such that it must be a primary obligation. HHJ Hodge QC made clear this was ‘a question
of substance and not of form'. He distinguished the ordinary interest payments due under
the loan (a primary obligation) from the default provision (triggered by a breach of this
primary obligation, so a secondary obligation).

The default provision being a secondary obligation, the court moved on to consider
whether it was penal. It accepted the seller’s position that a defaulting borrow presented
a higher credit risk, and thus ‘a lender has a legitimate commercial interest in applying a
higher rate of interest’. However, the 12 per cent rate in this case represented a 400 per
cent increase in the rate that applied prior to a default, which the court considered to be
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‘'so obviously extravagant, exorbitant and oppressive’ as to be unenforceable. HHJ Hodge
QC explained that as a ‘rule of thumb’ he would accept an increase of up to 200 per cent
without supporting evidence, but that a lender would need to adduce evidence to justify
any greater increase (which the seller had failed to do in this case).

Significance of the decision

The decision demonstrates the application of the recent leading penalty cases to the
question of default interest rates under loan arrangements. It provides a clear rule of thumb
with a specific threshold (200 per cent) above which a default rate risks being struck down
as an unenforceable penalty.

Soteria Insurance Limited v. IBM United Kingdom Limited [2022] EWCA Civ
440

Facts of the case

Soteria Insurance (the buyer) entered into an agreement with IBM to procure a new IT
system from IBM. The project was delayed, and when IBM requested a milestone payment,
the buyer refused to pay it. IBM then terminated the agreement and the IT system was never
delivered to the buyer. The buyer brought a claim against IBM for wrongful repudiation of
the agreement and sought damages for its wasted expenditure (among other things).

At first instance, the court accepted that IBM had wrongfully repudiated the agreement,
but ruled that an exclusion clause (which excluded liability for losses including lost profits,
revenues and savings) prevented the buyer from recovering its wasted expenditure. The
buyer appealed.

Decision

The Court of Appeal allowed the appeal. It overturned the decision to construe the
exclusion clause as excluding wasted expenditure. This type of loss was not expressly
referred to in the clause and ‘on the natural and ordinary meaning of the words, was not
included in “loss of profit, revenue [or] savings™.

The Court of Appeal observed that loss of profit, revenue and savings are similar types of
loss - they all require a hypothetical counterfactual to prove, and thus are ‘notoriously
open-ended’ and ‘difficult to estimate in advance’. Wasted expenditure, however, is ‘an
entirely different animal’ that can be easily ascertained. The Court of Appeal saw
commercial logic in construing the exclusion clause as excluding liability for the former
but not for the latter. It rejected the lower court’s reasoning that wasted expenditure would
have been recouped from profits (or else it should not be recoverable), such that it is simply
part of the lost profits equation. Connected as they may be, the Court of Appeal held that
they are different types of loss for the purpose of construing an exclusion clause.

The decision emphasised the need for clear language: ‘The more valuable the right, the
clearer the language of any exclusion clause will need to be. The Court considered that
wasted expenditure is an obvious type of loss that the parties could have referred to the
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exclusion clause, but they did not: ‘Claims for “wasted expenditure” were not excluded
because those words were simply not there.

Significance of the decision

The decision underlines the value of specificity in an exclusion clause. Wasted expenditure
is a distinct type of loss. Itis unlikely to be treated as a subset of lost profits. If parties wish
to exclude it, they should do so expressly rather than relying on other general exclusions.

K Line Pte v. Priminds Shipping (HK) Co Ltd [2021] EWCA Civ 1712 (The
Eternal Bliss)

Facts of the case

K-Line (owners) and Priminds (charterer) entered into a charterparty for the Eternal Bliss
for a shipment of soybeans from Brazil to China. At the discharge port, there was a 31-day
delay as a result of congestion, and a lack of storage space for the cargo. During this
period of delay, the cargo deteriorated, as a result of which owners faced a claim by the
cargo owners and their insurers, which they settled for US$1.1 million, and then sought to
recover this cost from the charterer in arbitration proceedings. The only breach that the
owners alleged against the charterer was the failure to discharge the cargo within the time
allowed. The owners sought to recover the US$1.1 million from the charterer as damages
or in the form of an indemnity, in addition to the demurrage due. The first instance court
ruled in the owners’ favour, allowing them to recover the additional damages. The charterer
appealed.

Decision

The issue for the Court of Appeal to decide was whether the owners could recover
damages (for the cargo claim, which they settled for US$1.1 million) in addition to
demurrage, absent separate breach claims.

The appeal was allowed. The Court of Appeal ruled that the demurrage was a form of
liquidated damages for a specific breach, and thus the charterer could not be liable for
additional (unliquidated) damages for the same breach. Demurrage was the exclusive
remedy for this breach. Recovery of additional, unliquidated damages required the owner
to prove a distinct and separate breach of the charterparty by the charterer. The Court of
Appeal considered that it would be ‘unusual and surprising’ if a liquidated damages clause
covered only some of the losses arising from a specified breach without clear language
for such a limit.

Where an owner suffers a different type of loss (i.e., a loss beyond the loss of use of the
ship to earn freight by further employment) arising from a failure to load or discharge within
the laytime, the owner must demonstrate a separate breach in order to recover damages
in addition to demurrage.

Significance of the decision
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The decision confirms that where, in consequence of a charterer’s failure to load or
discharge cargo within its allowed time, an owner has suffered a further type of loss in
addition to its loss of use of the vessel, it must prove breach of a separate term of the
charterparty to recover that loss by way of damages. Although the decision specifically
focused on the parameters of a demurrage clause, there may also be general applicability
to the Court of Appeal’s finding that a liquidated damages clause should be treated as
liquidating all of the damage for a particular breach (such that it is an exclusive remedy
for that breach), unless the contract expresses otherwise.

Triple Point Technology Inc v. PTT Public Co Ltd [2021] UKSC 29

Facts of the case

In a contract for commodities trading software, an issue of principle arose as to how
to apply a clause imposing liquidated damages for delay in circumstances where the
contractor never achieved completion.

Triple Point Technology Inc (Triple Point) designs, develops and implements software for
use in commodities trading. PTT Public Co Ltd (PTT) undertakes commodities trading.
Both companies entered into a contract for commodity trading and a risk management
system for the provision of relevant commodities software within 460 calendar days. Under
Article 5 of the contract, Triple Point would pay damages for delay at a rate of 0.1 per
cent of undelivered work per day. The contract provided for payment in three phases, and
Triple Point completed Phase | of the contract 149 days late. When Triple Point requested
further payment, PTT refused because Triple Point had not completed the next phase of
work. Unwilling to continue work until further payment, Triple Point suspended work and
left the site. PTT then terminated the contract for wrongful suspension of work. Triple
Point commenced an action to recover the outstanding sums claimed in its invoices. In
response, PTT claimed damages for delay and damages due upon termination of the
contract.

At first instance, the court dismissed Triple Point’s claims and awarded PTT liquidated
damages for the delay in completing Phase | of the work and on all other phases until the
termination of the contract pursuant to Article 5.3 of the contract.

On appeal, the Court of Appeal found that, in situations where a contract provides for
liquidated damages for delay, and the contractor fails to complete the task resulting in
a second contractor stepping in, there was no strict rule that a provision for liquidated
damages must be used as a formula to compensate the defendant, and that the court’s
approach will depend on the wording in the contract. On the basis that the clause focused
specifically on delay between the contractual completion date and the date when the
work was actually completed, the Court found that it had no application in a situation
where the contractor never handed over completed work to the employer and that, in
such circumstances, the remedy would be general damages for delay. PTT was therefore
only entitled to liquidated damages according to Article 5.3 of the contract for the 149
days’ delay to completion of Phase | by Triple Point but not the delay in completion
of the remaining two phases. For these two phases, PTT could claim only damages in
accordance with ordinary principles. PTT has appealed to the Supreme Court.
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Decision

Allowing the appeal unanimously, the Supreme Court held that the Court of Appeal had
erred in concluding that the liquidated damages provision for delayed performance did not
entitle the employer under the contract to liquidated damages where the contractor never
completed the work, as a result reverting to the decision at first instance.

It held that the liquidated damages clause applied up to the date of termination and that
general damages were recoverable from then onwards.

Significance of the decision

This decision clarifies the interpretation of contractual provisions for liquidated damages.
The Supreme Court’s decision signals a return to what had previously been understood to
be the orthodox approach prior to the Court of Appeal’'s judgment that, subject to clear,
express terms, liquidated damages cease to accrue on termination but rights accrued as
at the date of termination survive.

Furthermore, the Supreme Court clarified that the British Glanzstoff decision,[m to which
the Court of Appeal had given significant importance, was confined to its specific facts
and did not create a special rule applying to liquidated damages clauses.

The Supreme Court’s decision in this Triple Point case was recently followed by the TCC in
Struthers v. Davies,ml in which the court upheld a claim for liquidated damages that had
accrued up to the date of termination of the underlying building contract.

Outlook and conclusions

Under English law, compensatory damages aim to restore the claimant to the position they
would have been in but for the breach of contract, emphasising the need for claimants to
mitigate their losses. The determination of damages involves proving the existence of a
breach, that the losses were reasonably foreseeable, that reasonable steps were taken to
mitigate the losses and that there is a direct causal link between the breach and the loss.

Recent case law, such as Makdessi and EE Ltd v. Virgin Mobile Telecoms Ltd, highlights
the importance of clear contract drafting and underscores the principles of mitigation and
reasonable foreseeability. Crucially, the courts' approach involves a detailed, fact-specific
analysis to ensure that the broad principles are applied fairly and justly, reflecting the
unique circumstances of each case. As the judiciary continues to refine these principles,
this nuanced application ensures outcomes that are tailored to the individual facts of each
dispute while adhering to established legal standards, and there is no sign that trajectory
will alter.
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