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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. DAKOTA D. RAMSEUR PART IAS 34M
Justice
X
UNI-RTY CORPORATION, GOLDEN PLAZA LIMITED INDEX NO. 157621/2012
PARTNERSHIP,
Petitioners,

DECISION AND ORDER AFTER
== TRIAL

NEW YORK GUANGDONG FINANCE, INC, GUANGDONG
BUILDING INC., THE ESTATE OF JOSEPH CHU,
ALEXANDER CHU, CENTRE PLAZA, LLC,EASTBANK,
N.A., CHINA CONSTRUCTION BANK, AGRICULTURAL
BANK OF CHINA, SHERIFF OF NEW YORK COUNTY,

Respondents.

X

In this CPLR Article 52 special proceeding, Petitioners Uni-Rty Corporation and Golden
Plaza Limited Partnership (hereinafter, “GPLP”) seek to enforce a 2013 judgment entered in a
Southern District of New York Action (the “federal action”) against respondent/judgment debtor
New York Guangdong Finance, Inc (“NYGFI”). Petitioners allege that, in violation of New York
Debtor & Creditor Law (“DCL”) §§ 273 and 276, NYGFT’s shareholders—including
respondents China Construction Bank (“CCB”), Agricultural Bank of China (“ABC” or
collectively with CCB, “the Banks™), the Estate of Joseph Chu, Alexander Chu (collectively the
“Chu Respondents)—engaged in a scheme to fraudulently distribute NYGFI’s assets amongst
themselves, thereby rendering NYGFI insolvent and unable to pay judgment creditors.
Accordingly, pursuant to CPLR 5225 (a), 5225 (b), and 5227, petitioners seek (1) to void the
fraudulent transfer of assets and (2) an order compelling respondents to turnover NYGFI assets
that they are allegedly holding so that petitioners may enforce the underlying judgment.

The Court conducted a bench trial from February 14-17, 2023. During the trial, each side
presented three witnesses: for petitioners, Alex Chu, his wife Irene Chu, and Anthony
Colombini, who was a director and officer at NYGFTI; for respondents, Zhijie Fan, who works in
ABC’s legal department in China, Wei Zhongru, a CCB employee working in a similar capacity,
and Greg Brown, who served as counsel for the Banks during their litigation of a derivative
action in Texas on behalf of NYGFI. All witnesses testified credibly. Additionally, pursuant to a
So-Ordered Stipulation dated February 8, 2023, parties stipulated that deposition testimony from
non-appearing witnesses—principally, Lawrence Wong and Joseph Chuang—would be
introduced into the record subject to the Court’s resolution of any asserted objections. The Court
issued rulings on those objections on the record on February 14, 2023. (NYSCEF doc. no 1040,
trial transcript 2.14.23.) On or about August 4, 2023, the parties submitted their respective
proposed findings of fact and conclusions of law to the Court.
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For the reasons set forth below, the Court finds that petitioners have not demonstrated
that respondents fraudulently conveyed NYGFI assets under DCL §§ 273-a or 276.

FINDINGS OF FACT

In 1987, Joseph Chu and Guangdong International Trust & Investment Corporation
(“GITIC”) formed NYGFI and were its original shareholders. (NYSCEF doc. no. 979, 980, Bank
Exhibits (“BX™)-A and B, certificate of incorporation and bylaws.) In 1992, NYGFTI invited
Agricultural Bank of China, China Construction Bank, and Lawrence Wong to become
shareholders of the corporation. Each shareholder paid $2 million for a 20% equity interest in
NYGFI. (NYSCEF doc. no. 981, BX-C, business cooperation agreement.) Around this same
time, ABC made two loans to NYGFI totaling $7.5 million, and CCB made three loans totaling
$10 million. (NYSCEF doc. nos 983-985, BX- E-G, loan agreements.) At the time of the Banks’
investments, NYGFI held real estate assets in three principal locations: Texas, New York, and
China. The Texas assets were principally controlled and managed by Wong, the New York assets
by the Chu Respondents, and the China assets by GITIC. (NYSCEF doc. no. 1037, Petitioners’
Exhibit (PX)-74, Wei He’s March 1997 report.)!

By around 1995-1996, the New York assets included a 50% interest in Guangdong
Building Inc. (“GBI”), which held title to Golden Pacific Plaza located at 241 Canal Street (and
which would later become the subject of the federal litigation), certain shares of United Orient
Bank that Joseph Chu had purchased for $1.92 million in 1989, and an equity interest in a
property in Flushing, N.Y. (NYSCEF doc. no. 402 at §16-37, Chu Respondents’ statement of
material facts [describing how GBI purchased Golden Pacific Plaza from petitioner Uni-Rty,
then sold a 50% interest to NYGFI]; NYSCEF doc. no. 552 at 38, Joseph Chu deposition
[explaining that he personally owned 50 percent of GBI and NYGFI owned the other 50
percent]; NYSCEF doc. 1037 at 14 [describing Joseph Chu’s purchase of United Orient Bank
Stock in NYGFI’s name]; NYSCEF doc. no. 1122, PX-64, Chu letter to GITIC [stating that
NYGFI owned approximately 240,000 shares of the stock].)

Several years after becoming investors, the Banks sent representatives to work in NYGFI
offices and to report to their China-based offices the status of the corporation’s real estate
investments in the United States. Their representatives— Wei He and Chaosheng Chen for CCB,
Zhongping Fang for ABC—began reporting on NYGFI’s mismanagement and how Wong and
Chu would exclude them from participating in the corporation’s operation. Wei He’s report
describes the existence of significant problems within the corporation, including investing in
poor assets with huge risks. (NYSCEF doc. no. 1037 at 17.) He goes on to explain how the
Banks were “egregiously excluded,” that Wong and Chu attempted “to take advantage of the
deficient management policy and visa restrictions on Chinese shareholders,” and that Chinese
shareholders/representatives could not “participate in the daily operation and management
decision-making process, and don’t have knowledge about true operation status.” (/d.)* Fang

" CCB appointed Wei He as a representative to NYGFI to manage and oversee CCB’s equity interest and loan to the
corporation. He held that position from 1994 to 1997.

2 NYSCEF doc. no. 991, BX-O appears to be the same document with a slightly different translation. In sum and
substance, the documents describe the same business practices.
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reported the same: “[NYGFI] has only made one statement in June this year, and no matter how
much we urge them, they ended up keeping putting [sic] it off...Project files are not established,
and reports of each project are not provided to each shareholder. Similarly, we are not allowed to
participate in operation and management.” (NYSCEF doc. no. 990, BX-N, Fang’s 11.07.96
report; see also NYSCEF doc. no. 986, BX-1, Fang’s 12.28.1995 report [reiterating belief that
Wong was attempting to make him and Wei He “mere puppets”] and NYSCEF doc. no. 993,
BX-R, Fang’s 03/1998 report [reiterating that “the management is very chaotic. It is not the issue
of the level of management; rather it was someone creating the chaos so as to reap gains from
fishing in muddy waters.”])

The Texas and New York Derivative Actions

In 2001, after several years of being excluded in this manner, CCB, ABC, and GITIC
commenced the Texas action against Wong and several of his business associates. Therein, the
Banks asserted both derivative claims on behalf of NYGFI and a direct claim for fraud. (See
NYSCEF doc. no. 996, petition for Texas action.) They alleged that Wong had engaged in a
series of fraudulent real estate schemes and self-dealing transactions, failed to provide the Banks
with proceeds from NYGFTI’s investments, and failed to repay over $20 million in loans initially
provided to NYGFI. (/d.; NYSCEF doc no. 1027, Chu Respondents Exhibit (“CX")-14, sixth
amended petition.) Wong and NYGFI denied liability and asserted counterclaims accusing the
Banks and GITIC of misappropriating profits from NYGFI’s China assets. (NYSCEF doc. no.
1041 at 390, Brown testimony; NYSCEF doc. no. 943 at 137, Wong dep. testimony.)

In 2002, the Banks commenced a derivative action in New York on behalf of the
corporation against the Chu Respondents, GBI, and EastBank N.A.> (NYSCEF doc. no. 995,
BX-U, complaint-N.Y. derivative action.) In March 2003, the Chu Respondents filed an answer
and asserted derivative and direct counterclaims against the Banks, alleging that they had aided
and abetted wrongdoing concerning the company’s Texas and China assets.

Greg Brown, who served as counsel for the Banks in the Texas action for two and a half
years, testified that the shareholder derivative actions were “incredibly hard-fought.” (NYSCEF
doc. no. 1041 at 390.) Parties engaged in “exhaustive” discovery, which from the Bank’s
perspective, involved obtaining all the records of the corporation’s real estate investments that
had been withheld previously. (/d.) Brown, who was responsible for reviewing his law firm’s
monthly billings, testified that they regularly ran into the hundreds of thousands of dollars as the
firm had anywhere from four to eight lawyers working on the case. (Id. at 390-391.)

In 2004, during a three-day mediation session, the Banks (now including GITIC) and
Wong agreed to settle the Texas derivative action. The settlement agreement (NYSCEF doc. no.
999, BX-BB) provided as follows:

(1) The Banks assigned the $17.5 million in loans that they had made to NYGFI to W. Ong
Co. (an entity entirely owned by Wong, in his individual capacity) (id. at § 3 [a] [ii] [1]);

(2) Each bank transferred their 20 percent share in NYGFI (constituting 60 percent of the
total outstanding shares of NYGFI) to W. Ong Co. (id. at § 3 [a] [ii] [2]);

¥ Unlike with the Texas Action, the Banks did not assert direct claims against the Chu Respondents.
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(3) Wong paid the Banks $3 million immediately and executed a $9 million promissory note
to be paid over nine years (id. at 3 [a] [ii] [4-5]);

(4) All parties (including NYGF]I) released each other from liability (id. at § 3 [a] [ii] [9]. 9 3
[a] [iii]). |

The agreement also granted Wong the exclusive right to negotiate a resolution to all
claims the banks and NYGFI held against the Chu Respondents in the New York action. Alex
Chu testified that he learned of the settlement and explained, in his conversations with Wong
during this exclusive period, that “[Wong] gave me the impression that he [was] actually
speaking for the banks and he was looking for us to contribute into that settlement that he
promised the banks for everything to go away.” (NYSCEF doc. no. 1041 at 323, Chu testimony.)

On February 18, 20035, the parties settled the New York action. This global agreement
modified the Texas one to the extent that the Chu Respondents would pay the Banks $7 million,
while Wong would pay $4.5 million, and the Banks agreed to accept $500,000 less in return for
payment over six months instead of nine years. (NYSCEF doc. no. 1013 at § 3-5, BX-QQ, N.Y.
settlement agreement.) Additionally, the Chu Respondents assigned their 20-percent equity
interest in NYGFI to W. Ong. Co., giving Wong a 100-percent ownership of the corporation (id.
at 9§ 10), and NYGFI released to the Chu Respondents its 50-percent interest in GBI (and,
indirectly, the Golden Pacific Plaza) and its interest in the United Orient Bank stock. (/d. at 9 12
[a]- [b].) The New York agreement did not amend the Banks’ assignment of their $17.5 million
NYGFI loans to W. Ong Co.,* who, to reiterate, became the sole owner of NYGFI. There is no
evidence in the record of W. Ong. Co. attempting to collect on said loans. Nor did the settlement
agreement address NYGFI assets in China.’ Of the $11.5 million that the Banks received in the
settlement, $8,251421.27 was paid in attorneys’ fees, meaning the three banks split
$3,248,534.73 three ways. (NYSCEF doc. no 1016, BX-TT, schedule of attorneys’ fees;
NYSCEF doc. no. 1042 at 457, Fan testimony.)

This Court (Ramos, J.) approved the New York settlement in October 2005. (NYSCEF
doc. no. 1014, N.Y. settlement approval.) The District Court of Texas approved the amended
Texas settlement in March 2006, specifically finding that “all parties consented to the motion
[for approval] and that the Settlement Agreements were in the best interest of New York
Guangdong Finance Inc. and of its shareholders.” (NYSCEF doc. no. 1015, BX-SS, Texas
settlement approval.)

Pursuant to the settlement agreements, Wong and Chu-aftiliated entities paid the Banks
the required $11.5 million. (NYSCEF doc. no 1012, BX-PP, Chu wire transfer [demonstrating
two payments from “Irving R. Raber Co Inc.”—a Chu-aftiliated company—to the Banks];
NYSCEF doc. no. 1048 at 158-159, Wong dep. testimony [testifying that he personally paid part
of the $4.5 million and that the other portion came from W. Ong Co].)

* Including loans made by GITIC and Chu, the total assignment of loans to W. Ong Co. exceeded $20 million and
was as large as $27.5 million.

* Witnesses Fan and Wei testified that they each individually conducted investigations within their respective banks
and found no evidence that ABC or CCB possessed NYGFI China-based assets, either in 2016 or before trial in
2023. (NYSCEF doc. no. 1042 at 458-460; NYSCEF doc. no. 1043 at 623, Wei testimony.) Brown further testified
that during the Texas litigation, he “did not see any evidence that supported [Wong’s counterclaim for
misappropriating of the Chinese assets].” (NYSCEF doc. no 1041 at 158.)
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