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U.S. Space Commerce, Section
301, and Market Access to the
Final Frontier

Frank J. Schweitzer*

In this article, the author explains how Section 301 of the Trade Act of 1974
can help ensure that U.S. space companies have equal opportunity and access
to the emerging earth-to-space and space-to-space economies.

For over 50 years, but plied most frequently during the past
decade, Section 301 of the Trade Act of 1974' has been employed
to protect U.S. rights under trade agreements and to help dismantle
trade barriers impeding U.S. commerce in markets around the
globe. Markets today are also extraterrestrial. The emerging earth-
to-space and space-to-space economies could generate trillions of
dollars in the coming years. U.S. space companies now operate at the
vanguard, but other spacefaring nations may resort to unreasonable
acts, policies, or practices that discriminate or distort competition
in favor of their domestic operators or nascent industries. Such
measures may burden or restrict U.S. space commerce. Section 301
can help ensure that U.S. space companies have equal opportunity
and access to the markets of the final frontier.

U.S. Commercial Space Activity

The 2015 Commercial Space Launch Competitiveness Act
grants U.S. citizens rights to own, sell, and use space resources
(defined to include water/minerals) as part of a policy objective
of fostering conditions for the economic growth of the U.S. com-
mercial space industry.? In 2025, the president issued an executive
order to enhance U.S. space preeminence, “by enabling a competi-
tive launch marketplace and substantially increasing commercial
space launch cadence and novel space activities by 2030.™

According to the Space Foundation, the global space economy
hit a record $613 billion in 2024, with the commercial sector com-
prising 78 percent.* Long the primary domain of governments,
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private companies now drive much space activity and innovation.
Other recent studies note the number of objects launched into space
during the period 2019 to 2023 alone quadrupled, with U.S.-based
launches increasing sixfold during that span.” U.S. companies stand
well positioned to thrive in emerging earth-to-space and space-to-
space economies.

Space activity has entailed the launch and reentry of rockets
and spacecraft (with and without crews), commercial satellite
communications, and remote-sensing satellites. New commercial
activity on the horizon could include in-space services to assemble,
repair, or refuel satellites; services to remove orbital debris (such
as the destruction or deorbiting of old satellites); space resource
utilization, such as ice extraction on the moon or mineral extrac-
tion from asteroids; and in-space manufacturing of data centers,
products for return to the earth, or parts to use in space.®

For commercial satellite activity, the Federal Communications
Commission (FCC) is the agency responsible for implementing U.S.
market-opening commitments in the Word Trade Organization
(WTO) Basic Telecommunications Agreement (BTA). According
to the FCC, it “adopted a presumption in favor of entry for satellite
systems licensed by WTO Members to provide satellite services
covered by the U.S. commitments under the WTO BTA”” The FCC
“sought to afford greater opportunities for U.S. companies to enter
previously closed foreign markets” for “global satellite services[.]”
The FCC noted, however, that “[s]ince the Commission adopted
its market-access framework nearly 30 years ago, the international
regulatory landscape has changed” and even though the United
States “continued to provide market access to foreign satellite opera-
tors, long-standing competitive restrictions by other countries have
nevertheless persisted” and “more recently, notable new barriers
abroad have emerged against U.S. companies.”®

The International Legal Framework Governing
Commercial Activities in Space Is Limited

The 1967 Outer Space Treaty is the centerpiece of international
space law.” The treaty’s core elements establish that space is free for
exploration by all nations, that space cannot be claimed as national
territory (whether by use, occupation, or other means), and that
space must be used exclusively for peaceful purposes. The Outer
Space Treaty also establishes that nation-states are liable for damage
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caused by their space objects and are responsible for national space
activities, including those conducted by non-governmental entities
and private companies.

The 2015 Commercial Space Launch Competitiveness Act
explicitly disclaims any U.S. assertion of sovereignty over celes-
tial bodies, distinguishing between owning extracted resources
(permitted by the Act) and claiming ownership of the body itself
(prohibited by the Outer Space Treaty). The law further mandates
that federal agencies’ authorization of commercial activities must
be consistent with the international obligations of the United States.

The other core space governance treaties include the Rescue
Agreement (which elaborates articles of the Outer Space Treaty
relating to obligations concerning astronauts),'® the Liability
Convention (establishing liability for damage, as defined under
the convention, caused by objects launched into space),' and the
Registration Convention (relating to the registration and provision
of details of space objects launched).”” A fifth treaty, the Moon
Agreement,"” is less relevant given that it has not been adopted by
the major spacefaring nations.

Apart from the treaty-based international law, questions arise
from the implications of space debris, such as non-functional satel-
lites, leftover rocket bodies or stages from rocket launches, various
fragmentation debris of all sizes, or mission-related objects that
exist in space, and the potential applicability of customary inter-
national law that exists or may be developing.'

The WTO BTA covers certain commercial satellite activity. The
WTO BTA was concluded under the framework established by the
General Agreement on Trade in Service (GATS). Under Article II
of the GATS, all WTO members must provide most-favored nation
treatment to like services and service suppliers of all other WTO
members, subject to any listed exemptions. Under the terms of
the WTO BTA, the United States and nearly a third of all WTO
members committed to open their markets to foreign competition
in satellite services in certain respects.'®

Section 301 of the Trade Act of 1974

Section 301 authorizes the Office of the United States Trade
Representative (USTR) to investigate and take action to respond
to certain foreign acts, policies, or practices that violate U.S. rights
under a trade agreement or that burden U.S. commerce. Since the



398 The Global Trade Law Journal [3:395

establishment of the WTO in 1995, the United States used Section
301 primarily in connection with WTO dispute settlement. Starting
with the first Trump administration, Section 301 has increasingly
been used to address foreign trade practices not necessarily impli-
cating trade agreements and formal dispute settlement mechanisms.
Section 301 authorizes USTR (subject to the direction of the
president) to address foreign government conduct that:

1. denies or is inconsistent with U.S. rights under a trade
agreement,

2. constitutes “unjustifiable” action that “burdens or restricts”
U.S. commerce, or

3. constitutes “unreasonable” or “discriminatory” action that
<« . » <« »
burdens or restricts” U.S. “commerce.

“Commerce” is defined under the statute to include, but is not
limited to, services and investment.

A Section 301 investigation may be initiated by petition or
self-initiated by USTR after consultations with relevant public
and private stakeholders. USTR controls Section 301 proceedings
from start to finish, subject to any direction of the president. USTR
retains the discretion as to whether to undertake an investigation,
whether Section 301 applies, and, if so, whether to retaliate and
what form the retaliation should take. Section 301 investigations
give targeted countries the option to settle the dispute with the
United States or face retaliatory measures.

USTR must request consultations with the foreign government
at the initiation of an investigation. Where a trade agreement is
implicated, USTR must request formal dispute settlement proceed-
ings under the governing trade agreement (e.g., WTO or otherwise).
For investigations that do not involve an agreement, USTR has
requested consultations with the foreign government in parallel
with the investigation.

The actions authorized by Section 301 include the imposition
of duties or other import restrictions, the withdraw or suspend
trade agreement concessions, or the ability to enter into agreements
with the foreign government to eliminate the conduct in question.
Section 301 divides the potential remedial actions into “manda-
tory” and “discretionary” categories depending on the nature of
the foreign conduct alleged. If USTR concludes there is a violation
of a trade agreement or that an act, policy, or practice of a foreign
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government is “unjustifiable” and “burdens or restricts” U.S. com-
merce, action is mandatory.

The authority to impose tariffs or deny access to the U.S. mar-
ket is powerful leverage. Upon the determination that retaliation
is appropriate, the USTR may only impose sanctions affecting
goods or services of the foreign country. These sanctions must be
equivalent in value to the burden or restriction imposed by that
country on U.S. commerce. Section 301 authorizes the USTR to take
several types of actions. USTR’s actions under Section 301 must be
consistent with U.S. obligations under international agreements.

Mandatory Action Under Section 301'¢

If USTR determines that a foreign country act, policy, or
practice “violates, or is inconsistent with” a “trade agreement,” to
which the United States is a party or is “unjustifiable and burdens
or restricts U.S. commerce,” then the USTR takes “mandatory”
action, subject to any specific direction of the president, to enforce
the American trade agreement rights or to obtain the elimination
of the act, policy, or practice. For example, to the extent that WTO
members are alleged to breach their obligations or market access
commitments under the WTO BTA, the United States could pursue
a Section 301 investigation in parallel with WTO dispute settlement.

Discretionary Action Under Section 301"

If USTR determines that the act, policy, or practice is “unrea-
sonable or discriminatory and burdens or restricts United States
commerce” and requires action by the United States, USTR has
discretion to take all “appropriate and feasible action,” subject to the
specific direction, if any, of the president, to obtain “the elimination
of the act, policy or practice” Congress vests the USTR with the
discretion to determine whether action under Section 301 would
be effective in addressing the petitioner’s grievance. Section 301
defines an act, policy, or practice as “unreasonable” if the conduct or
measure, while not necessarily in violation of, or inconsistent with,
the international legal rights of the United States, is otherwise unfair
and inequitable. Under Section 301, “acts, policies, and practices
that are unreasonable include, but are not limited to” those which”
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deny fair and equitable “opportunities for the establishment of an
enterprise” or “market opportunities....

For example, USTR’s 2026 annual report on foreign trade bar-
riers identifies certain existing and proposed measures of various
nations'® that include different registration regimes, fees, admin-
istrative requirements, or procedural hurdles for foreign satellite
operators and technology companies.' Such measures may consti-
tute nontariff barriers that could increase compliance costs, restrict
market access, and impose additional administrative burdens on
foreign satellite and technology companies seeking to establish or
operate in these markets.

Remedies Under Section 3012
Section 301 offers a range of remedial measures. The USTR can:

1. suspend, withdraw, or prevent the application of benefits
of trade agreement concessions to carry out a trade agree-
ment with the foreign country involved;

2. impose duties or other import restrictions on the goods
of, and notwithstanding any other provision of law, fees
or restrictions on the services of, the foreign country for
such time as the USTR deems appropriate;

3. enter into binding agreements that commit the foreign
country to eliminate or phase out, the act, policy, or prac-
tice that burdens or restricts U.S. commerce, or provide
the United States with compensatory trade benefits that
are satisfactory to the USTR.

Outlook

The emerging earth-to-space and space-to-space economies
will provide immense commercial opportunities. The launch and
reentry of rockets and spacecraft, commercial satellite commu-
nications, remote-sensing satellites, space resource utilization,
in-space manufacturing, and the in-space supply of services could
generate trillions of dollars in the coming years. The colossal
economic stakes may spur policies of space protectionism from
existing and emerging spacefaring nations. Foreign nations may
seek to unbalance the scales of competition in favor of their own
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domestic companies and operators. U.S. companies will remain at
the vanguard if the commercial opportunities are equal. Section 301
provides uniquely effective leverage and can help U.S. companies
to boldly go wherever markets exist.

* The author, counsel in the Washington, D.C., office of White & Case
LLP, may be contacted at fschweitzer@whitecase.com.
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