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On March 13, 2012, the United States obtained its
first trial convictions ever against foreign
nationals for antitrust violations under the

Sherman Act. A Northern District of California jury
found two of the five defendants, all from Taiwan, guilty
of conspiring to fix the prices of thin-film transistor liq-
uid crystal displays. The jury acquitted two other defen-
dants and one received a mistrial after the jury failed to
reach a verdict as to that defendant.

Prior to these first-ever trial
convictions, the Antitrust Division
of the U.S. Department of Justice
reported that since 1999 the DOJ
had obtained jail-time convictions
for more than 50 non-U.S. execu-
tives for violations of the Sherman
Act. Each of these convictions was
by plea agreement, rather than by
trial, and at least eight more pleas by
non-U.S. individuals under the
Sherman Act are currently pending
court approval.1

One common element in vir-
tually all of these plea agreements
is a provision in which the govern-
ment agrees to waive application of
the immigration consequences cre-
ated by the March 15, 1996,
Memorandum of Understanding
(MOU) between the Antitrust
Division and the DOJ’s former
Immigration and Naturalization

Service (INS) (now the Bureau of Immigration and
Customs Enforcement (ICE) within the Department of
Homeland Security). 

The immigration consequences derive from the
MOU’s provision that: “the INS considers criminal viola-
tions of the Sherman Antitrust Act, 15 U.S.C. § 1, to be
crimes involving moral turpitude, which may subject an
alien to exclusion or deportation from the United States[.]”2

Under U.S. immigration statutes, if an alien who has no
U.S. immigration status is convicted of a “crime involving
moral turpitude” (CIMT), the alien is subject to exclusion
from the United States for a minimum of 15 years.3

Conviction of a CIMT can also establish a basis for depor-
tation, under varying circumstances, of aliens who have
some U.S. immigration status.4

On the one hand, the MOU creates a serious potential
immigration penalty for non-U.S. antitrust defendants by
deeming Sherman Act convictions to be CIMTs. On the
other hand, the government will lift this potential penalty
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by waiving the immigration consequences
created by the MOU if an alien defendant
pleads guilty to a Sherman Act violation.
Critically, however, if an alien chooses to
defend himself at trial and subsequently is
convicted under the Sherman Act — even
if the conviction does not result in a jail
sentence — the penalty created by the
MOU takes effect, triggering the alien’s
exclusion from the United States for at
least 15 years. (This article will speak in
terms of exclusion rather than deportation
because most of the relevant antitrust
prosecutions have been against foreign
nationals who have no U.S. immigration
status.)

For many non-U.S. executives, a 15-
year ban on travel to the United States is
potentially more of a career killer than a
relatively shorter prison term. The MOU
itself says almost as much: “the possibility
of exclusion or deportation from the
United States significantly impacts deci-
sions by aliens about whether to submit to
the jurisdiction of the U.S. courts for pur-
poses of entering pleas and providing
assistance to the Antitrust Division in its
investigations[.]” Similarly, in a 2011
Financial Times article, the Antitrust
Division’s Deputy Assistant Attorney
General for Criminal Enforcement
described the DOJ’s leverage under the
MOU: “It’s a good carrot.”5

The underpinning of this leverage is
the MOU’s provision that the government
“considers” a criminal Sherman Act viola-
tion to be a CIMT. The rub is that no fed-
eral court or immigration judge — the set-
tled arbiters of what crimes constitute a
CIMT — has ever actually held a convic-
tion under the Sherman Act to be a CIMT.
And the MOU’s provision that the DOJ
“considers” criminal violations of the
Sherman Act to be CIMTs is not only
unprecedented, it is almost certainly erro-
neous.

First Principles: What Are
CIMTs and Who Decides? 

“Moral turpitude” is an age-old term
in the law that defies precise definition.
Black’s Law Dictionary vaguely defines
moral turpitude as an “act of baseness,
vileness, or the depravity in private social
duties which man owes to his fellow men,
or to society in general, contrary to
accepted and customary rule of right and
duty between man and man.”6 In a semi-
nal U.S. Supreme Court case addressing
CIMTs, the Court observed in 1951, “The
term ‘moral turpitude’ has deep roots in
the law[,]” and that, in the U.S. immigra-
tion law context, the term was first used
in an 1891 statute providing for “the

exclusion of ‘persons who have been con-
victed of a felony or other infamous
crime or misdemeanor involving moral
turpitude.’”7 From that 1891 statute until
present-day immigration laws, Congress
has used the term “crime involving moral
turpitude” as a basis for excluding aliens
from the United States. Because Congress
never has defined the term, however,
robust case law adjudicating what crimi-
nal offenses constitute CIMTs has ensued.

The majority of case law on CIMTs
has developed from removal proceedings
for aliens who have been convicted of a
crime. If an alien contests removal, an
administrative immigration judge (IJ)
within the DOJ’s Executive Office of
Immigration Review renders the initial
decision on whether the alien’s offense
constitutes a CIMT. Appeal may be had to
the Board of Immigration Appeals (BIA),
a multi-member, administrative law
panel that can issue precedential deci-
sions on what offenses constitute a CIMT.
Finally, the alien can appeal to a U.S.
Court of Appeals.8 The U.S. courts are the
final arbiter of what crimes constitute a
CIMT.9

Under varying judicial tests, the
essential inquiry on CIMTs historically
has been whether the elements defining
the offense, rather than the specific con-
duct of an individual defendant, consti-
tute a CIMT.10 Decades of this offense-by-
offense, case law approach have resulted
in relatively settled decisions on which
offenses are CIMTs and which are not.
For example, to guide U.S. consular offi-
cers reviewing visa applications on which
crimes have been held to constitute a
basis for exclusion as CIMTs, the State
Department Foreign Affairs Manual pro-
vides: “The presence of moral turpitude is
determined by the nature of the statutory
offense for which the alien was convicted,
and not by the acts underlying the con-
viction. … The most common elements
involving moral turpitude are: (1) Fraud;
(2) Larceny; and (3) Intent to harm per-
sons or things.”11 The State Department’s
manual also provides running lists of spe-
cific crimes that are CIMTs (e.g., robbery,
murder, willful tax evasion, and trans-
porting stolen property “with guilty
knowledge”) as well as crimes that are not
CIMTs (e.g., tax evasion “without intent
to defraud,” firearms violations, black
market violations, and smuggling and
customs violations “where intent to com-
mit fraud is absent”). Perhaps because no
judicial or administrative decision ever
has addressed whether a Sherman Act
conviction constitutes a CIMT, antitrust
offenses are not included on either of the
State Department’s lists.

Origins of the MOU: 
The 1993 Amnesty Program
And the Lysine Cartel

The DOJ created the MOU in 1996,
a crucial time when the DOJ was striving
to strengthen its enforcement against
international cartels detected through
applications received under the DOJ’s
amnesty program launched in 1993, and
when the DOJ was working on its water-
shed prosecutions of the international
lysine cartel (which the DOJ famously
detected through informant Mark
Whitacre, an Archer Daniels Midland
executive, rather than the amnesty pro-
gram). Prior to the MOU, these new
enforcement opportunities were stymied
both by the DOJ’s inability to extradite
non-cooperating individuals as well as its
inability to assure potentially cooperat-
ing defendants of the consequences
under U.S. immigration law of a guilty
plea for a Sherman Act violation. 

In February 1997, the Antitrust
Division’s Deputy Assistant Attorney
General for Criminal Enforcement,
then Gary R. Spratling, delivered a
speech describing the DOJ’s pre-MOU
predicament: 

Obtaining jurisdiction over
non-resident aliens charged
with antitrust offenses may
raise significant problems for
the Division. For the most part,
our cooperation agreements
with foreign antitrust authori-
ties have focused on the chal-
lenge of obtaining foreign-
located evidence as opposed to
the extradition of culpable
defendants. For that reason,
many alien defendants are able
to escape prosecution so long as
they are willing to forfeit their
ability to travel into the United
States or into any other country
with whom we have an extradi-
tion treaty applicable to
antitrust offenses.12

Spratling observed that these elusive
non-U.S. individuals were “almost always
executives of international businesses
who put a high premium on their ability
to travel without fear of being detained or
arrested.” According to Spratling, the DOJ
sought a way to leverage the desire of
these executives for unfettered travel into
cooperation with the DOJ: “The induce-
ment of ‘getting the matter behind them’
and avoiding deportation or exclusion
from the United States is so great that
criminal aliens are sometimes willing to
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accept responsibility in the United States
for the criminal conduct in return for a
promise of future immigration relief. …”

The DOJ found the solution for its
enforcement needs in the MOU, which
according to Spratling, established the
“certainty of the immigration relief
which the Division can offer to cooperat-
ing aliens in plea agreements.” The MOU
was a game changer, and Spratling con-
firmed its unprecedented status: 

The MOU is unique in the
Department of Justice. …
Heretofore, cooperating aliens
could not be assured that they
would receive the benefit of
immigration relief by agreeing
to cooperate and plead guilty,
even though the promise of
immigration relief may have
been the foremost, indeed only,
incentive from the alien’s per-
spective for entering into such
an agreement.13

Spratling’s speech also details how
the MOU similarly strengthened the
DOJ’s hand with corporate defendants:
“It is important to understand that the
MOU is not only instrumental in induc-
ing foreigners to plead guilty and cooper-
ate in our cases, but it also facilitates our
ability to enter into plea agreements with
the corporate defendant as well.” In par-
ticular, Spratling stated that “the MOU
was instrumental in securing the
momentous plea agreements in the
lysine investigation in August 1996[,]”
because “the foreign individual and cor-
porate defendants were unwilling to go
forward with the contemplated plea
agreements without a promise of immi-
gration relief by the INS.”

While Spratling’s speech thoroughly
details the enforcement leverage that the
MOU created for the DOJ, the speech
does not specify that the MOU achieves
that result, in the first instance, by deem-
ing Sherman Act convictions to be CIMTs
that will subject aliens to exclusion from
the United States for at least 15 years. It is
only by virtue of the CIMT provision that
the government’s waiver of immigration
consequences in exchange for plea agree-
ments becomes operable. More recent
speeches by officials of the DOJ expressly
acknowledge that the CIMT provision is
the lynchpin of the MOU: “The
[INS/ICE] considers Sherman Act offens-
es to be crimes of moral turpitude. As a
result, a foreign national convicted of an
antitrust offense is subject to deportation
and exclusion from the United States,
whether for personal or business travel.”14

What the MOU Implicitly
Acknowledges

The MOU “considers” criminal viola-
tions of the Sherman Act to be CIMTs, but
no federal court or immigration judge
ever has.

It is conspicuous that the MOU pro-
vides that INS considers Sherman Act
convictions to be CIMTs. That usage
implicitly acknowledged two things that
are important to analyzing both whether
the MOU’s CIMT provision has a basis in
law as well as the propriety of its enforce-
ment impact. First, the MOU was
acknowledging that the Antitrust
Division and the INS were not empow-
ered themselves to establish that Sherman
Act convictions are CIMTs under U.S.
law. That determination belongs to the
adjudicatory process, outlined above, that
begins with an administrative IJ and ends
potentially with an alien’s appeal to the
U.S. courts. Second, the MOU was
acknowledging that the adjudicatory
process for determining which crimes
constitute CIMTs had, in fact, never been
applied to a Sherman Act conviction.
Significantly, the MOU’s CIMT provision
would not be entitled to deference from a
federal court because the MOU results
from neither an administrative adjudica-
tion nor an agency rulemaking under the
Administrative Procedure Act.15

As the MOU confesses, the most
that such an agency memorandum can
accomplish is to indicate that the govern-
ment would “consider” a Sherman Act
conviction to be a CIMT and, according-
ly, seek to win a ruling from an IJ exclud-
ing an alien on that basis. But the ques-
tion of whether a Sherman Act convic-
tion would actually be held a CIMT war-
rants serious scrutiny. The MOU pro-
vides that “in a small number of cases
each year, the Antitrust Division may
need to include as a term in a plea/coop-
eration agreement a cooperating alien’s
ability to travel to the United States[.]”
Instead of a few cases, however, the
MOU’s waiver of immigration conse-
quences in exchange for plea agreement
has been a part of virtually every plea
agreement that the DOJ has negotiated
with a non-U.S. citizen under the
Sherman Act since 1999. That fact, along
with the fact that until March 13, 2012,
the DOJ had never successfully convicted
a non-U.S. individual for a Sherman Act
violation at trial, calls into question
whether non-U.S. antitrust defendants
are forfeiting their right to trial — along
with a substantial chance of acquittal —
and accepting prison sentences in
exchange for protection from illusory

immigration consequences.
From another perspective, rather

than creating the current MOU to address
its enforcement predicament of the late
1990s, the DOJ could have created an
MOU in which the DOJ agreed not to seek
exclusion of non-U.S. antitrust defendants
who plead guilty or submit to U.S. juris-
diction for purposes of trial. That would
have overcome the hurdles to extradition
and likewise would have permitted immi-
gration assurances — but without weigh-
ing on an individual’s right to trial. If this
trial deterrence is a concern that could be
gleaned only in hindsight, the DOJ can
revise the MOU going forward to apply to
pleading defendants as well as to those
who voluntarily appear in the United
States to stand trial. The availability of this
fair and equally effective alternative brings
into sharp focus the urgency for determin-
ing the propriety of the MOU’s CIMT
provision: if Sherman Act convictions are
not actually CIMTs, then the DOJ’s prose-
cutorial success under the MOU has been
in terrorem rather than by legitimate
inducement.

Would a Judge Hold a
Sherman Act Conviction 
To be a CIMT?

The DOJ, immigration judges, and
the courts all agree with the core princi-
ple that “to qualify as a crime involving
moral turpitude for purposes of the
[Immigration and Nationality] Act, a
crime must involve both reprehensible
conduct and some degree of scien-
ter[.]”16 This standard generally is met
when one or more of the following con-
ditions are satisfied: (1) the crime is
malum in se (inherently wrong) rather
than merely malum prohibitum (statuto-
rily prohibited); (2) the crime contains
an element of fraud, larceny, or intent to
harm a person or thing; or (3) the crime
requires evil intent or knowledge of the
illegality of the conduct.17

Malum Prohibitum, 
Not Malum in Se

CIMT precedents “distinguish
between acts that are seen as ethically
wrong without any need for legal prohibi-
tion (acts wrong in themselves, or malum
in se), and those that are ethically neutral
and forbidden only by positive enactment
(acts wrong because they are so decreed, or
malum prohibitum).”18 Under these settled
precedents, “[m]oral turpitude has been
defined as an act which is per se morally
reprehensible and intrinsically wrong, or
malum in se, so it is the nature of the act
itself and not the statutory prohibition of
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it which renders a crime one of moral
turpitude.”19

Important early Sherman Act prose-
cutions held that a Section 1 offense is not
malum in se, but merely malum prohibi-
tum. In adjudicating a criminal plea in
1938 in United States v. Socony-Vacuum
Oil Co., the district court was “of the opin-
ion that the wrong here complained of is
not malum in se, but rather malum pro-
hibitum, one peculiarly of an economic
nature.”20 The same court said in United
States v. Standard Oil Co. (Indiana):
“Violations of the anti-trust laws are dif-
ferent from crimes which are mala in se.
The Department of Justice has, in each
case where it believes a violation has
occurred, the choice of a civil or criminal
proceeding.”21

These early holdings that criminal
Sherman Act violations are not inherently
reprehensible are supported by the Act’s
language, structure, and history. Section 1
of the Act, 15 U.S.C. § 1, provides: 

Every contract, combination in
the form of trust or otherwise, or
conspiracy, in restraint of trade
or commerce among the several
States, or with foreign nations, is
declared to be illegal. Every per-
son who shall make any contract
or engage in any combination or
conspiracy hereby declared to be
illegal shall be deemed guilty of a
felony, and, on conviction there-
of, shall be punished by fine not
exceeding $100,000,000 if a cor-
poration, or, if any other person,
$1,000,000, or by imprisonment
not exceeding 10 years, or by
both said punishments, in the
discretion of the court.

Significantly, the Act’s provision that
violative agreements are “hereby declared
to be illegal” reflects that there was no
criminal offense for such agreements at
common law. In 1898, then-Circuit Judge
William Howard Taft observed in United
States v. Addyston Pipe & Steel Co.,
“Contracts that were unreasonable
restraint of trade at common law were not
unlawful in the sense of being criminal, or
giving rise to a civil action for damages in
favor of one prejudicially affected thereby,
but were simply void, and were not
enforced by the court.”22 Similarly, during
the Senate’s debates on the Sherman Act in
1890, Sen. Sherman likewise observed that
the common law penalty for anticompeti-
tive agreements was limited to nullifica-
tion: “Similar contracts in any state in the
Union are now, by common or statute law,
null and void.”23

The Supreme Court’s seminal deci-
sion in United States v. U.S. Gypsum Co.,
which imposed a “knowing” criminal
intent requirement for a conviction under
the Sherman Act, also demonstrates that
the offense is not inherently reprehensible:

The Sherman Act, unlike most
traditional criminal statutes,
does not, in clear and categorical
terms, precisely identify the con-
duct which it proscribes. …
Simply put, the Act has not been
interpreted as if it were primarily
a criminal statute; it has been
construed to have a “generality
and adaptability comparable to
that found to be desirable in con-
stitutional provisions.”24

The Gypsum Court observed that,
from the beginning, Congress intended
the “open texture of the statutory lan-
guage” to be defined by the courts, and
the Court quoted Sen. Sherman’s debate
commentary on this point: “‘I admit that
it is difficult to define in legal language
the precise line between lawful and
unlawful combinations.’”25 Moreover,
Sen. Sherman acknowledged that prior
to judicial interpretation, the Act’s crim-
inal penalty could not be enforced: “In
the present state of the law it is impossi-
ble to describe, in precise language, the
nature and limits of the offense in terms
specific enough for an indictment.”26 Sen.
Sherman’s remarks were prescient in
that during the first two decades of
Sherman Act enforcement, there were
few criminal prosecutions, and it was
not until 1913 that the Supreme Court
resolved in Nash v. United States that the
Sherman Act’s criminal provision was
not void for vagueness.27 Notably, upon
enactment in 1890, Section 1 of the
Sherman Act, in language otherwise
identical to today’s Act, imposed only a
misdemeanor sentence of no more than
one year and a maximum fine of
$5,000.28

It seems far-fetched that an offense so
nebulous that it could not support an
indictment upon enactment but only after
extensive judicial interpretation would be
sufficiently morally reprehensible to con-
stitute a CIMT. That conclusion appears
inescapable when one considers that it was
only one year later, in 1891, that Congress
passed the original immigration statute
excluding “persons who have been con-
victed of a felony or other infamous crime
or misdemeanor involving moral turpi-
tude.” A new misdemeanor, non-existent
at common law, too vague to support an
indictment hardly seems infamous. 

Finally, one of the DOJ’s primary
motivations for creating the MOU was the
DOJ’s inability to extradite foreign nation-
als for Sherman Act offenses, which in turn
resulted largely from the lack of “dual
criminality,” i.e., the anticompetitive con-
duct alleged was not a criminal offense in
the other country.29 Although roughly 120
countries enforce competition laws, only
about one-tenth of those provide a crimi-
nal penalty, and most of those were enact-
ed relatively recently.30 The paucity of
criminal competition law offenses around
the world is consistent with the conclusion
that while antitrust offenses are statutorily
prohibited, they are not inherently repre-
hensible. 

No Element of Fraud
Even if an offense is only malum pro-

hibitum, it may be a CIMT if the offense
includes an element of fraud, larceny, or
intent to harm a person or thing. In a
criminal antitrust prosecution, “to estab-
lish its prima facie case under Section 1 of
the Sherman Act, the government needs to
show only (1) the existence of a per se ille-
gal conspiracy; (2) that the defendant
knowingly entered into the conspiracy;
and (3) that the conspiracy affected inter-
state or foreign trade and commerce.”31 To
start, larceny is not an element of the
Sherman Act offense because larceny
requires the specific intent to deprive. A
Sherman Act violation is not a specific
intent crime, and “[t]he government need
not prove independently that a defendant
intended to restrain trade unreasonably or
to injure competition.”32 Next, the “intent
to harm” prong refers to serious physical
harm, which plainly is inapplicable to an
antitrust offense.33

The pertinent question, then, is
whether the Sherman Act offense includes
an element of fraud. The Supreme Court
has observed: “Whatever else the phrase
‘crime involving moral turpitude’ may
mean in peripheral cases, the decided cases
make it plain that crimes in which fraud
was an ingredient have always been
regarded as involving moral turpitude.”34

And all species of fraud require some ele-
ment of false or deceitful conduct inten-
tionally aimed at another.35

Despite the fact that antitrust viola-
tions sometimes are committed with
deceitful acts, the Sherman Act offense
does not contain any element of deceit or
false representation — neither on its face
nor as it has been interpreted by the
courts. In fact, under the Sherman Act,
there is no “defense that the parties may
have acted with good motives, or may have
thought that what they were doing was
legal, or that the conspiracy may have had
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some good results. If there was, in fact, a
conspiracy as charged in the indictment, it
was illegal.”36 Furthermore, the Sherman
Act offense cannot include an element of
fraud because fraud requires at least a
“willful” criminal intent, but under settled
Sherman Act case law — mirrored in
model jury instructions — “proof of ‘will-
fulness’ is not required for a conviction
under the Sherman Act.”37

The DOJ’s pronouncements that only
hardcore, per se violations of Section 1 of
the Sherman Act will be prosecuted crimi-
nally do not alter this conclusion. In 1955,
the Attorney General’s National
Committee to Study the Antitrust Laws
reported: 

[I]t may be difficult for today’s
businessman to tell in advance
whether projected actions will
run afoul of the Sherman Act’s
criminal strictures. With this
hazard in mind, we believe that
criminal process should be used
only where the law is clear and
the facts reveal a flagrant offense
and plain intent unreasonably to
restrain trade.38

Likewise, “[i]n 1967, the Antitrust
Division refined its guidelines to empha-
size that criminal prosecutions should
only be brought against willful violations
of the law.”39 The DOJ nonetheless subse-
quently proceeded criminally in Gypsum
against inter-seller price verification that
the defendants claimed to have undertak-
en for purposes of complying with the
price-discrimination strictures of the
Robinson-Patman Act: 

In Gypsum, the Antitrust
Division challenged an exchange
of pricing information as a crim-
inal violation of Section 1 of the
Sherman Act. The defendants
denied any wrongful intent,
claiming they had not agreed to
fix prices, but only to exchange
information in a good faith
effort to comply with the
Robinson-Patman Act. The
Court overturned the defen-
dants’ convictions after finding
that the jury had been improper-
ly instructed to presume unlaw-
ful intent as a matter of law if
they found that the “effect of the
exchanges of pricing informa-
tion was to raise, fix, maintain,
and stabilize prices.”40

In overturning the trial convictions in
Gypsum, the Supreme Court observed that

“the behavior proscribed by the Act is
often difficult to distinguish from the gray
zone of socially acceptable and economical-
ly justifiable business conduct.”41

Fraudulent conduct is not difficult to dis-
tinguish from acceptable and justifiable
conduct.

Even after Gypsum, there remains a
realistic probability that the DOJ will pro-
ceed criminally under the Sherman Act
against non-fraudulent conduct. For
example, in 1992 in United States v. Alston,
the Ninth Circuit upheld the DOJ’s
Sherman Act convictions of dentists who
had acted collectively to increase their co-
payment fees:

They met with about fifty local
dentists at Dr. Alston’s office to
discuss the fees, after which
many of those present at the
meeting mailed letters to the
plans requesting higher fees. The
plans did in fact revise their fee
schedules, resulting in higher
costs to plan members for some
services.42

The Alston court noted that the DOJ
had compared the dentists’ conduct to that
of about 100 boycotting lawyers that was
held illegal per se under the Sherman Act
by the Supreme Court in the Federal Trade
Commission’s (FTC) civil prosecution in
FTC v. Superior Court Trial Lawyers
Association: “The government analogizes
the dentists here to the lawyers in SCTLA,
and argues that the per se rule is thus
applicable.”43

The DOJ’s criminal Sherman Act
prosecution in Alston did not target deceit,
misrepresentation, or any other fraudulent
conduct. It was about the dentists’ collec-
tive conduct, which the DOJ itself analo-
gized to the lawyers’ boycott that the FTC
pursued civilly in SCTLA. And the Alston
court pointedly stated: “it is not our place
to question the government’s motives in
elevating to the criminal level a dispute
normally handled as a civil enforcement
matter[.]” The provision in the Antitrust
Division Manual on what per se violations
of the Sherman Act are appropriate for
criminal prosecution is almost exactly the
same today as it was when the DOJ prose-
cuted the dentists in Alston.44 Plainly, fraud
is neither legally required for criminal
Sherman Act prosecutions nor always
present in them as a practical matter.45

No Evil Intent or Knowledge 
Of Illegality Required

For similar reasons, a criminal
Sherman Act violation neither requires
nor realistically always entails the “corrupt

scienter” inherent in a CIMT. A convic-
tion under the Sherman Act does not
require that the defendant knew his con-
duct was illegal,46 and Gypsum and Alston
exemplify the realistic probability that
DOJ will proceed criminally even when
defendants plausibly believe that their
conduct was legal.

As to evil intent, Gypsum held that a
Sherman Act conviction cannot be based
on strict liability, but instead the govern-
ment must prove “knowing” conduct by
the defendant. “Nearly all of the U.S.
Courts of Appeals have interpreted
Gypsum to imply that when a per se vio-
lation of Section 1 of the Sherman Act is
charged, the requisite criminal intent may
be established by proving a defendant
knowingly agreed to participate in the
alleged conspiracy.”47 As discussed, “[t]he
government need not prove independ-
ently that a defendant intended to
restrain trade unreasonably or to injure
competition.” And the act of conspiring
does not render the Sherman Act offense
any more sinister for purposes of the
CIMT analysis because “a conspiracy to
commit an offense involves moral turpi-
tude only when the underlying substan-
tive offense is a crime involving moral
turpitude.”48 Furthermore, “Sherman Act
Section 1 offenses, unlike offenses under
the general federal criminal conspiracy
statute (18 U.S.C. § 371), do not require
proof of an overt act.”49

“Knowing” in the sense required for
a Sherman Act conviction merely means
that the defendant acted purposefully,
not by accident. “[E]ven after Gypsum
the intent element of a criminal antitrust
violation does not include any finding of
malice; nothing more is required than a
showing that the defendant engaged in
conduct that is a per se violation of the
Sherman Act. …”50 Moreover, as demon-
strated in the fraud analysis above, good
intentions will not preclude a criminal
prosecution under the Sherman Act,
either as a matter of law or the DOJ’s
prosecutorial discretion.

Sherman Act Offenses 
Are Not CIMTs

As shown, a criminal violation of
the Sherman Act neither requires nor
always realistically includes turpitudi-
nous conduct. The MOU’s provision
that “considers criminal violations of the
Sherman Antitrust Act, 15 U.S.C. § 1, to
be crimes involving moral turpitude” is
unsupported by any of the litmus tests
that IJs, the BIA, and the courts always
have used to determine whether a crime
is a CIMT. For added measure, it is a set-
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tled canon in construing whether a
crime constitutes a CIMT that “any
doubts in deciding such questions must
be resolved in the alien’s favor.”51

The conclusion that Sherman Act
offenses are not CIMTs is wholly consis-
tent with the fact that criminal Sherman
Act violations can inflict enormous harm
on consumers, businesses, and society at
large, both in the United States and
abroad, and must be subject to vigorous
criminal prosecution — including stiff
criminal sentences for individuals. The
seriousness of Sherman Act offenses does
not, however, make them CIMTs. CIMT
precedents hold: “[N]either the serious-
ness of the offense nor the severity of the
sentence imposed is determinative of
whether a crime involves moral turpitude.
It is rather a question of the offender’s evil
intent or corruption of the mind.”52 Since
the inception of Congress’s exclusion of
aliens for CIMTs, there has been a settled
“distinction between crimes involving
moral turpitude (which trigger specific
immigration consequences) and criminal
conduct generally (which the government
has a valid interest in punishing whether
or not it qualifies as morally offensive or
involves scienter). …”53 This point applies
with equal force after Congress’s relatively
recent increase of the maximum sentence
and fine under Section 1 of the Sherman
Act in 2004; Congress simultaneously
enacted identical increases under Section 2
of the Sherman Act (monopolization
offenses), and the DOJ does not consider
the Section 2 offense to be a CIMT or even
enforce Section 2 criminally.

Vigorous prosecution must remain
principled. If, as concluded here, the
Sherman Act offense is not a CIMT, it is
inappropriate for the DOJ to rely on the
MOU’s CIMT provision as leverage in
extracting criminal pleas. The Supreme
Court has held that for aliens facing crim-
inal charges in the United States, “preserv-
ing the possibility of [immigration] relief
would have been one of the principal ben-
efits sought by defendants deciding
whether to accept a plea offer or instead to
proceed to trial.”54 Furthermore, as the
Supreme Court held on March 21, 2012, in
Missouri v. Frye, “it is insufficient simply to
point to the guarantee of a fair trial as a
backstop that inoculates any errors in the
pretrial process.”55 Thus, the MOU’s offer
of relief from immigration consequence in
exchange for plea agreement — when that
immigration consequence is unsupported
by the law — necessarily impinges the
alien’s choice of whether to plead or stand
trial. Reciprocal treatment of U.S. citizens
by enforcers abroad would be equally
inappropriate. 

If the DOJ remains unconvinced, the
DOJ should consider revising the MOU to
apply equally to non-U.S. defendants who
voluntarily appear for trial, at least until
the courts can conclusively determine
whether Sherman Act offenses are CIMTs.
This suggested revision to the MOU
would not undermine the Antitrust
Division’s enforcement and cooperation
goals because, among other reasons, for-
eign nationals who refuse to cooperate,
plead, or voluntarily appear for trial are
subject to arrest around the world under
INTERPOL “Red Notices.”56 Thus, even if
the foreign national is not subject to extra-
dition for antitrust offenses in his home
country, any international travel will sub-
ject the individual to arrest and potential
U.S. extradition.57

Unless and until the MOU is revised
to apply to non-U.S. defendants who vol-
untarily appear for trial, defendants will
continue entering pleas, at least in part, for
fear of immigration consequences that are
unsupported by the law. With the two
recent convictions in the liquid-crystal dis-
play case, there may finally be an opportu-
nity for a judicial resolution of the
Sherman Act CIMT issue.
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