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Form Summary
Use this form as an explanatory memorandum outlining the mechanics of a cash-out of outstanding equity 
awards held by your employees in connection with a corporate transaction. This form contains drafting notes and 
alternate clauses.

This form assumes that (1) the parties have agreed to accelerate the vesting of all unvested awards and to cash 
out all vested and unvested awards in connection with the transaction, (2) the cash-out is provided for in the 
purchase agreement and permissible under the terms of the applicable equity incentive plan(s) and the related 
award agreements, and (3) the consideration paid to equity holders is not subject to an escrow arrangement.

For a memorandum outlining the mechanics of an equity award rollover in a corporate transaction, see Employee 
Memorandum: Explanation of Equity Award Rollover in Corporate Transaction For information on the treatment of 
equity awards in a corporate transaction, see Equity Award Treatment in Corporate Transactions. For information 
on equity awards generally, see Equity Compensation Types and Tax Treatment.

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=63d2ba33-8f8f-4a54-89ff-ccc77406ee86&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PDX-TPC1-JBDT-B271-00000-00&pddocid=urn%3AcontentItem%3A5PDX-TPC1-JBDT-B271-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=da2be9c1-8cd8-4f66-a1fa-1ddf0e29edec
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=8178b27d-bfdd-4e9d-aebb-9d8de8d3a640&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=04512dff-cf25-4d8a-b80f-55cae98f027f
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CONFIDENTIAL  
ATTORNEY CLIENT-PRIVILEGE  
ATTORNEY WORK PRODUCT

TO: [employee’s name]

FROM: [attorney’s name, law firm name]

DATE: [date]

SUBJECT: Cash Out of Equity Awards in Connection with Corporate Transaction

As you may know, [company name] (the “Company”) has entered into a Stock Purchase Agreement, dated as of 
[date] (the “Agreement”), with [purchaser name] (the “Purchaser”), pursuant to which the Purchaser is expected 
to acquire all of the outstanding shares of common stock of the Company (the “Company Stock”) on or about 
[date] (the “Closing Date”). In connection with this transaction (the “Proposed Transaction”), each equity award 
you hold under the [incentive plan(s) name(s)] (the “Incentive Plan(s)”) will be cancelled in exchange for a cash 
payment made to you, as further described below. Your cash payment will be based on the per share acquisition 
price paid by the Purchaser in the transaction (the “Per Share Consideration”), and will be made to you no later 
than [10] business days following the Closing Date. If the Proposed Transaction is not consummated, your equity 
awards will continue to remain subject to the terms and conditions of the Incentive Plan(s) and the related award 
agreement(s).

Drafting Note to First Paragraph: This first paragraph describes a stock purchase agreement as the type 
of acquisition agreement the parties entered into that triggered a change in control. The first and second 
alternate first paragraph herein, describe a merger agreement and asset purchase agreement, respectively.

First Alternate to First Paragraph: As you may know, [company name] (the “Company”) has entered into 
a Merger Agreement, dated as of [date] (the “Agreement”), with [purchaser name] (the “Purchaser”), and 
[name of merger subsidiary], a wholly owned subsidiary of the Purchaser (“Merger Sub”), pursuant to which 
Merger Sub will be merged with and into the Company on or about [date] (the “Closing Date”). In connection 
with this transaction (the “Proposed Transaction”), each equity award you hold under the [incentive plan(s) 
name(s)] (the “Incentive Plan(s)”) will be cancelled in exchange for a cash payment made to you, as further 
described below. Your cash payment will be based on the per share acquisition price paid by Purchaser in 
the transaction (the “Per Share Consideration”), and will be made to you no later than [10] business days 
following the Closing Date. If the Proposed Transaction is not consummated, your equity awards will continue 
to remain subject to the terms and conditions of the Incentive Plan(s) and the related award agreement(s).
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Second Alternate to First Paragraph: As you may know, [company name] (the “Company”) has entered 
into an Asset Purchase Agreement, dated as of [date] (the “Agreement”), with [purchaser name] (the 
“Purchaser”), pursuant to which the Purchaser is expected to acquire [all of OR a portion of] the Company’s 
assets on or about [date] (the “Closing Date”). In connection with this transaction (the “Proposed 
Transaction”), each equity award you hold under the [incentive plan(s) name(s)] (the “Incentive Plan(s)”) 
will be cancelled in exchange for a cash payment made to you, as further described below. Your cash 
payment will be based on the per share acquisition price paid by Purchaser in the transaction (the “Per Share 
Consideration”), and will be made to you no later than [10] business days following the Closing Date. If the 
Proposed Transaction is not consummated, your equity awards will continue to remain subject to the terms 
and conditions of the Incentive Plan(s) and the related award agreement(s).

As set out in Exhibit A to this letter, as of [date], you hold [number] outstanding stock options (the “Options”) 
to purchase shares of Company Stock), [number] stock appreciation rights representing the right to receive a 
payment in cash or shares of Company Stock (the “SARs”), [number] awards of restricted Company Stock subject 
to future vesting conditions (the “Restricted Stock Awards”), and [number] restricted stock unit awards subject to 
vesting conditions (the “RSU Awards”).

A. Treatment of Option Awards

As of the Closing Date, each of your then outstanding Options, whether vested or unvested, will be 
cancelled in exchange for a lump sum cash payment equal to (i) the Per Share Consideration minus 
the exercise price of such Option, (ii) multiplied by the number of shares of Company Stock subject 
to such Option. If the exercise price of any Option you hold is equal to or greater than the Per Share 
Consideration, then such Option will be cancelled as of the Closing Date, and no cash payment will be 
made with respect to such Option.

Note that if any of your Options are incentive stock options under Internal Revenue Code Section 422, 
those Options will be treated as nonqualified stock options because the holding period will not have been 
satisfied. Therefore, the payment made in exchange for the cancellation of your Options will be subject to 
ordinary income, Federal Insurance Contributions Act (FICA) and Federal Unemployment Tax Act (FUTA) 
taxes, which will be withheld from your payment in accordance with the Incentive Plan(s) and as required 
by law.

Drafting Note to Section A: This section addresses the cash out of nonqualified stock options (NQSOs) 
and incentive stock options (ISOs). NQSOs represent the right to purchase shares of a company at a 
specified exercise price after certain vesting conditions are satisfied. ISOs are like NQSOs but, if they satisfy 
various requirements under I.R.C. §§ 422 and 423, no tax event occurs at exercise and, if certain holding 
requirements are satisfied following exercise, all income receives capital gains treatment. Short-term capital 
gain treatment applies to shares held for less than 12 months and long-term capital gain treatment applies to 
shares held for 12 months or longer. 

Make sure that the relevant plan and award agreements permit the cancellation of underwater options for 
no consideration. If not, an option holder may have a claim against the company for cancelling the options 
without his or her consent. This is true despite the fact that the options are underwater since a court may 
determine that the possibility of their regaining in-the-money status, however unlikely, is still worth something. 
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The company may seek to obtain written consents from the company’s equity holders. However, such a 
process can be extremely difficult and time consuming, especially where there are a large number of equity 
holders.

For more information on ISOs and NQSOs, see Equity Compensation Types and Tax Treatment.

B. Treatment of Stock Appreciation Right Awards

As of the Closing Date, each of your then outstanding SARs, whether vested or unvested, will be 
cancelled in exchange for a lump sum cash payment equal to (i) the Per Share Consideration minus the 
exercise price of such SAR, (ii) multiplied by the number of shares of Company Stock subject to such 
SAR. If the exercise price of any SAR you hold is equal to or greater than the Per Share Consideration, 
then such SAR will be cancelled as of the Closing Date, and no cash payment will be made with respect 
to such SAR.

The payment made in exchange for the cancellation of your SARs will be subject to ordinary income, 
FICA and FUTA taxes, which will be withheld from the payment in accordance with the Incentive Plan(s) 
and as required by law.

Drafting Note to Section B: A SAR gives the holder the right to receive the excess of the fair market value 
of the underlying share of stock over the exercise price of the SAR. Conceptually, SARs are very similar to 
options, except that no actual purchase of shares occurs in the exercise of a SAR and the company may 
pay out the value of a SAR in cash as well as stock. However, the value gained by the holder of a SAR 
upon exercise is the same value that the holder gains when exercising an option—the spread. As with stock 
options, make sure that the relevant plan and award agreements permit the cancellation of underwater SARs 
for no consideration. For more information on SARs, see Equity Compensation Types and Tax Treatment.

C. Treatment of Restricted Stock Awards

As of the Closing Date, each of your unvested Restricted Stock Awards [and any accrued but unpaid 
dividends] will become fully vested. If you hold Restricted Stock Awards that are subject to the 
achievement of performance criteria, performance shall be deemed achieved at [Target OR Maximum (as 
defined in the Incentive Plan(s))]. All of your then outstanding Restricted Stock Awards will be cancelled 
in exchange for a lump sum cash payment equal to [any accrued but unpaid dividends plus an amount 
equal to] the Per Share Consideration multiplied by the number of shares of Stock represented by such 
Restricted Stock Award, less any applicable withholdings.

If you made a valid election under Internal Revenue Code Section 83(b) (a “Section 83(b) Election”) at 
the time of grant with respect to your Restricted Stock Awards, then your payment will not be subject to 
ordinary income, FICA or FUTA taxes. Instead, you will recognize capital gain or loss on (1) the difference 
between the Per Share Consideration and the fair market value of a share of Company Stock at the time 
your Restricted Stock Awards were granted to you, multiplied by (2) the number of shares of Company 
Stock represented by your Restricted Stock Awards. If you held your Restricted Stock Awards for more 
than 12 months, you will recognize long-term capital gain. Otherwise, you will recognize short-term capital 
gain. The Company will not withhold any capital gain that you recognize.

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=8178b27d-bfdd-4e9d-aebb-9d8de8d3a640&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=04512dff-cf25-4d8a-b80f-55cae98f027f
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=637c2289-4b76-4d80-8dbc-744fa475f214&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=8cf3a246-70de-47cd-91f4-665168842c3d
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If you did not make a valid Section 83(b) Election with respect to your Restricted Stock Awards at the 
time of grant, then the payment made to you in exchange for the cancellation of your Restricted Stock 
Awards is subject to ordinary income, FICA, and FUTA taxes, which will be withheld from the payment in 
accordance with the Incentive Plan(s) and as required by law.

Drafting Note to Section C: Shares of restricted stock are actual shares of the company’s common stock 
that carry restrictions on transfer and sale that lapse (usually, but not necessarily, in installments) over a 
specified vesting period or upon the achievement of specified vesting conditions.

Restricted stock is generally not taxed on grant. Instead, the holder will recognize taxable income if and when 
the shares no longer face a substantial risk of forfeiture (i.e., on vesting). However, an award holder may elect 
to recognize taxable income in the year of grant in an amount equal to the fair market value of the shares at 
the time of grant, by filing an election under I.R.C. § 83(b) (a Section 83(b) Election) with the Internal Revenue 
Service and the company within thirty days of the grant date. If the holder properly and timely files this 
election, the holder will immediately recognize income equal to the difference, if any, between the fair market 
value of the shares upon grant and the price paid for the shares. Making a Section 83(b) Election benefits the 
award holder in that the subsequent vesting of the stock will not result in a taxable event, because the holder 
has already paid the required tax. Further, if the holder later sells the vested shares in a taxable transaction, 
any appreciation in the value of the shares since the grant date will be taxed at capital gains rates, rather than 
the typically higher rates applicable to ordinary income. Since restricted stock is considered “property” subject 
to I.R.C. § 83, the requirements of I.R.C. § 409A do not apply.

If a participant made a valid Section 83(b) Election within 30 days of the date of grant, the cash payment 
will not be subject to withholding for ordinary income tax, as well as Federal Insurance Contributions Act 
(FICA) and Federal Unemployment Tax Act (FUTA) taxes, as required. If the participant did not make such an 
election, then withholding for these taxes will be required.

For more information on restricted stock, see Equity Compensation Types and Tax Treatment. For a sample 
Section 83(b) election form, see Section 83(b) Election Form (Restricted Stock).

D. Treatment of Restricted Stock Unit Awards

As of the Closing Date, each of your unvested RSU Awards [and any accrued but unpaid dividend 
equivalents] will become fully vested. If you hold RSU Awards that are subject to the achievement of 
performance criteria, performance shall be deemed achieved at [Target OR Maximum (as defined in the 
Incentive Plan(s)]. Each of your then outstanding RSU Awards will be cancelled in exchange for a lump 
sum cash payment equal to [and accrued but unpaid dividend equivalents plus an amount equal to] the 
Per Share Merger Consideration multiplied by the number of shares of Company Stock represented by 
such RSU Award.

The payment made in exchange for the cancellation of your RSU Awards will be subject to ordinary 
income, FICA and FUTA taxes, which will be withheld from the payment in accordance with the Incentive 
Plan(s) and as required by law.

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=637c2289-4b76-4d80-8dbc-744fa475f214&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=8cf3a246-70de-47cd-91f4-665168842c3d
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=f97af3f0-b278-470c-8ff9-bc3864f81a2f&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5PG0-52P1-F7G6-60WH-00000-00&pddocid=urn%3AcontentItem%3A5PG0-52P1-F7G6-60WH-00000-00&pdcontentcomponentid=231526&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=541e1079-59d4-4f3a-8159-6c5ba488f461
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Drafting Note to Section D: An RSU represents the right to receive an amount equivalent in value to a single 
share of stock (which can be paid in cash, actual shares, or a combination thereof) on a future date, subject to 
vesting over a specified time period or upon the achievement of specified performance conditions. Holders of 
RSUs are not treated as shareholders unless and until a share of stock is distributed in payment of a vested 
RSU (they will not be treated as shareholders at all if the RSU only pays out in cash).

Like restricted stock, RSUs are generally not taxed on grant. Instead, the holder will recognize taxable income 
when he or she receives the cash or underlying shares upon settlement. In the case of stock-settled RSUs, 
any gain or loss realized upon the holder’s subsequent transfer of received shares will be treated as long-term 
or short-term capital gain or loss. The holder of an RSU cannot file a Section 83(b) election because I.R.C. 
§ 83 applies to “property” and an RSU is not considered property (because it is not actually a share). RSUs
that are immediately cashed out upon settlement (i.e., within two and a half months following the closing
date) would qualify as short-term deferrals exempt from I.R.C. § 409A. US C.F.R. § 1.409A-1(b)(4). Additional
consideration will need to be given with respect to RSUs that are subject to I.R.C. § 409A. Such awards will
generally need to be settled on the original settlement date provided for in the award agreement (which may
or may not be the closing date). This form assumes that RSUs ae not subject to I.R.C. § 409A and that cash
out of such awards is permissible. For more information on RSUs, see Equity Compensation Types and Tax
Treatment.

Also check the change-in-control definition in the equity plan documents and confirm whether it conforms 
to the I.R.C. § 409A definition. Keep in mind that if an equity award granted under the plan constitutes 
nonqualified deferred compensation subject to I.R.C. § 409A, the company’s ability to pay such award at the 
time of an event other than a change in control or change in effective control under I.R.C. § 409A may be 
restricted. For more information on change-in-control issues, see Change-in-Control Arrangement Drafting 
Considerations. Section 280G Parachute Payment Rules Section 409A Fundamentals. and Section 409A 
Change-in-Control Payment Events.

This memorandum is for explanatory purposes only and does not create or modify any legally binding right 
with respect to your equity awards under the Incentive Plan(s); nor does it create a contract of employment or 
otherwise alter your at-will status with the Company.

If you have any questions, please contact [name of contact person] at [contact details].

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=851d5602-d223-4b1e-8fbb-8e6900666d25&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CT-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1CT-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=ca560504-e69a-43fa-89ea-6c5d9498c63f
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=851d5602-d223-4b1e-8fbb-8e6900666d25&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CT-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1CT-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=ca560504-e69a-43fa-89ea-6c5d9498c63f
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=8148da44-a9e1-44e9-bd68-183341631cfd&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PDX-TPC1-JBDT-B270-00000-00&pddocid=urn%3AcontentItem%3A5PDX-TPC1-JBDT-B270-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=47d8bd12-5c8d-40d2-8045-f8429351579d
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=cd4250c1-3860-417f-9c93-7bd0fce0889f&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1DW-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1DW-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=a2f3830b-e7d2-43a3-ac23-f9bea7840f76
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=74f471b6-6269-4e1b-acc4-a4a0235578da&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5RVV-2MH1-JBDT-B1SV-00000-00&pddocid=urn%3AcontentItem%3A5RVV-2MH1-JBDT-B1SV-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=cecf6a96-ea55-4679-b744-516ab5bf04f1
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=74f471b6-6269-4e1b-acc4-a4a0235578da&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5RVV-2MH1-JBDT-B1SV-00000-00&pddocid=urn%3AcontentItem%3A5RVV-2MH1-JBDT-B1SV-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=cecf6a96-ea55-4679-b744-516ab5bf04f1
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=637c2289-4b76-4d80-8dbc-744fa475f214&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pdcontentcomponentid=231516&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=8cf3a246-70de-47cd-91f4-665168842c3d
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=637c2289-4b76-4d80-8dbc-744fa475f214&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PC6-JBC1-JW09-M1CW-00000-00&pddocid=urn%3AcontentItem%3A5PC6-JBC1-JW
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EXHIBIT A: Outstanding Equity Awards

Stock Option Awards

Number Grant Date Original Vesting Date Exercise Price

Stock Appreciation Right Awards

Number Grant Date Original Vesting Date Exercise Price

Restricted Stock Awards

Number Grant Date Original Vesting Date

Restricted Stock Unit Awards

Number Grant Date Original Vesting Date
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