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This overview summarises the recent amendments to the Russian Commercial Procedure Code
(“Commercial Procedure Code”), the Russian Civil Procedure Code (“Civil Procedure Code”) and the
Russian Code of Administrative Court Proceedings (“Administrative Proceedings Code”)1 as well as certain
clarifications of the Russian Supreme Court (“Supreme Court”) on procedural issues.?

The most important amendments discussed in this overview are: (1) mandatory pre-action procedure,

(2) expedited proceedings, (3) special rulings in commercial civil procedure, (4) res judicata effect of the facts
certified by public notaries, (5) application of Administrative Proceedings Code, (6) the possibility to conduct
court hearings in the commercial courts by video conferencing with the assistance of the courts of general
jurisdiction, and (7) development of the electronic document management system used by the courts.

This overview provides a detailed description of these amendments and a number of practical tips.

Mandatory pre-action procedure

Since 1 June 2016, in most cases it is necessary to follow a pre-action settlement procedure before
commencing proceedings in a commercial court.?

Introduced by Federal Law No. 45-FZ dated 2 March 2016 “On Introducing Amendments to the Civil Procedure Code
of the Russian Federation and the Commercial Procedure Code of the Russian Federation”, Federal Law No. 47-FZ
dated 2 March 2016 “On Introducing Amendments to the Commercial Procedure Code of the Russian Federation”,
Federal Law No. 137-FZ dated 1 May 2016 “On Introducing Amendments to Articles 153.1 and 159 of the
Commercial Procedure Code of the Russian Federation”, Federal Law No. 435-FZ dated 19 December 2016

“On Amending the Commercial Procedure Code of the Russian Federation”, Federal Law No. 391-FZ dated

29 December 2015 “On Introducing Amendments to the Certain Legislative Acts of the Russian Federation”, and
Federal Law No. 220-FZ dated 23 June 2016 “On Introducing Amendments to Certain Legislative Acts of the Russian
Federation in Relation to Electronic Documents being Applied in the Activities of the Judicial Authorities” (“Federal
Law No. 220-FZ").

Resolution of the Plenum of the Supreme Court No. 62 dated 27 December 2016 “On Certain Issues related to the
Application of the Provisions of the Russian Federation’s Civil Procedure Code and Commercial Procedure Code
regarding Writ Proceedings by the Courts”, Resolution of the Plenum of the Supreme Court No. 36 dated

27 September 2016 “On Certain Issues of the Application by Courts of the Code of Administrative Court Proceedings
of the Russian Federation”; Resolution of the Plenum of the Supreme Court No. 7 dated 24 March 2016

“On Application by Courts of Certain Provisions of the Civil Code of the Russian Federation regarding the Liability for
a Breach of Obligations”; Procedure for filing documents with the Supreme Court in electronic form (approved by
Order No. 46-P of the Chairman of the Supreme Court dated 29 November 2016); Procedure for filing documents with
the courts of general jurisdiction in electronic form (approved by Order No. 251 of the Judicial Department for the
Supreme Court dated 27 December 2016); and Procedure for filing documents with the commercial courts in
electronic form (approved by Order No. 252 of the Judicial Department for the Supreme Court dated 28 December
2016).

This rule is included in part 5 of Article 4 of the Commercial Procedure Code, as amended.
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Previously, the pre-action procedure was not mandatory unless expressly required by law (as in cases where
the claimant seeks to amend or terminate a contract") or the parties’ agreement.

Unlike civil disputes, economic disputes of administrative or other public law nature require the pre-action
procedure (as previously) only where expressly provided by law. By way of example, this procedure is
currently mandatory for recovery of compulsory payments and penalties.®

Civil cases which do not require the pre-action settlement procedure
The pre-action settlement procedure is not required for the following types of civil cases:
e proceedings for determining facts of legal significance;

e proceedings for awarding compensation for breach of the right to a fair trial within a reasonable time
or the right to enforce a judicial act within a reasonable time;

e insolvency (bankruptcy);

e corporate disputes;®

e proceedings for protection of the rights and legitimate interests of groups of persons (class actions);
e proceedings for termination of the legal protection of trademarks as a result of failure to use them;

e proceedings for challenging domestic arbitral awards.

In addition, the pre-action procedure, in our view, should not apply to writ proceedings because (1) they do not
involve a dispute on matters of law and (2) failure to follow the pre-action procedure is not listed among the
grounds for returning an application for a writ by the court to the applicant without consideration.” This view is
supported by the Resolution of the Plenum of the Supreme Court “On Certain Issues related to the Application
of the Provisions of the Russian Federation’s Civil Procedure Code and Commercial Procedure Code
regarding Writ Proceedings by the Courts.”® It states that the pre-action procedure is not required in writ
proceedings arising out of civil relations or when the claimant submits a statement of claim (or an application)
after a writ has been annulled.®

In our view, there should have been many more exceptions from the mandatory pre-action procedure.

Firstly, it is unclear why the exceptions include challenging domestic arbitral awards but not enforcement of
both domestic awards and foreign court judgments and arbitral awards. The legislator’s idea may have been
that a pre-action notice evidencing the claimant’s intention to file an application for recognition and
enforcement of a foreign judgment or award would encourage the losing party to honour it voluntarily.
However, by the time such notice is given the parties would have been already aware of the outcome of the
dispute as well as the losing party’s intention not to honour the judgment or award voluntarily. Would, in such
cases, the mandatory pre-action procedure amount to an unjustified restriction of access to justice?

We note that as a matter of practice, the courts tend to take a rather formalistic approach on this issue and
conclude that cases concerning enforcement of domestic awards and foreign judgments and awards do
require the pre-action procedure by virtue of not being listed among the relevant exceptions.™® It is gratifying

*  Article 452 of the Russian Civil Code.
> Part 2 of Article 213 of the Commercial Procedure Code.
With the exception of certain categories of disputes based on shareholders’ lawsuits, which, according to Article 93.1
of the Federal Law “On Joint Stock Companies”, are subject to the requirement that a preliminary notification must be
sent regarding the intention to apply to court. See also the Bank of Russia’s Information Letter No. IN-06-59/77 dated
3 November 2016 “On Notifying Shareholders of the Intention to Apply to Court with Claims Against the Company or
Other Persons”.
Article 229.4 of the Commercial Procedure Code.
See the Resolution of the Plenum of the Supreme Court No. 62 dated 27 December 2016 “On Certain Issues related
to the Application of the Provisions of the Russian Federation’s Civil Procedure Code and Commercial Procedure
Code regarding Writ Proceedings by the Courts”.
9 .
Ibid.
0 part 5 of Article 4 of the Commercial Procedure Code. See, for instance, Resolution No. F09-9059/16 of the
Commercial Court for the Urals Circuit dated 12 September 2016 in Case No. A60-33490/2016.
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that some courts nonetheless fill this legislative gap and accept that the pre-action procedure is not mandatory
because in deciding whether to issue a writ of execution for an award or foreign court decision, the courts do
not consider the merits of the underlying dispute (which would have been already heard by the tribunal or
foreign court).ll

Secondly, the list of exceptions should have, in our view, included proceedings for challenging the recognition
of foreign judgments and awards that do not require enforcement.* This omission may lead to a party not
being able to submit its objections to the recognition within the statutory time limit of one month from the date
when it has become aware of the relevant judgment or award.*®

Finally, in our view, the pre-action procedure is of little use in cases of applications for creation, modification or
termination of the parties’ relations (npeobpasosamernbHbie ucku), which are addressed to the court rather
than to a defendant. An example of such a claim would be a claim to declare a voidable transaction invalid. A
voidable transaction is deemed invalid if declared as such by the court, and there is hardly any space for
settlement if the claimant intends to challenge its validity.

On the other hand, the currently evolving case law shows that the courts rarely agree that the pre-action
procedure is not necessary in such cases. By way of example, in one case the court refused to accept and
returned to the defendant a statement of counterclaim to invalidate a part of an agreement on the basis that
the defendant has failed to observe the mandatory pre-action procedure. This decision was subsequently
upheld by the courts of appeal and cassation instances.**

Form and time limits for the pre-action settlement procedure

Pursuant to the new provisions of part 5 of Article 4 of the Commercial Procedure Code, the default pre-action
settlement procedure is the complaint (or claim) procedure (npemeH3uoHHbIl nopsdok), whereby the potential
claimant sends a pre-action letter of claim to the other party, who should then respond by a certain deadline.
By contrast with mediation or settlement negotiations, it is rather formal and easy to comply with. This
procedure is also well established in Russia as it was mandatory in civil cases under the Commercial
Procedure Code of 1992 until 1995. Apparently, this is why the legislator chose it over other types of pre-
action procedures.

At the same time, by referring to “a different procedure contemplated by contract”, the law allows parties to
agree on alternative pre-action settlement procedures, such as mediation or settlement negotiations. Where
the parties are minded to select one of such alternatives, our advice would be to set out particular deadlines
for different stages of the procedure in the contract and define when the process is deemed to have been
fulfilled irrespective of its outcome. Otherwise, the parties risk having a dispute as to whether the procedure
has been completed.

The law does not permit the parties to contract out of the mandatory pre-action procedure. In this regard, the
relevant provision of part 5 of Article 4 of the Commercial Procedure Code is imperative, hence the parties
cannot amend it by agreement. This is consistent with the declared purpose of the introduction of the
mandatory pre-action procedure, which is to reduce the number of court cases by having more disputes
settled out of court. Accordingly, the reference to “a different procedure contemplated by contract” appears to
be a specific reference to alternative pre-action procedures as may be agreed by parties rather than a
permission for parties to exclude any pre-action procedure altogether.

The law provides that the claimant can commence proceedings not earlier than 30 calendar days following the
date when the letter of claim is sent to the other party. Parties are free to agree on a different time limit, just as
they can amend the procedure more generally. They can agree on a shorter or longer period of time, and this
also applies to alternative procedures such as mediation or settlement negotiations. Can the parties agree on
a very short period of time, for example, of one or two days? Taking a formalistic approach, this is not

1 gee, for instance, Resolutions No. F05-16283/2016 in Case No. A41-36154/2016 and No. F05-10867/2016 in Case
No. A40-132970/2016 of the Commercial Court for the Moscow Circuit dated 17 October 2016 and 21 July 2016,
respectively.

Article 245.1 of the Commercial Procedure Code, as amended on 1 September 2016.

Part 3 of Article 245.1 of the Commercial Procedure Code.

Resolution of the Commercial Court for the Volga-Vyatka Circuit No. F01-4473/2016 dated 29 September 2016 and

Resolution of the Second Commercial Court of Appeal No. 02AP-6857/2016 dated 8 August 2016 in Case No. A29-
2322/2016.
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prohibited by law, however there is a risk that the court will view such an agreement as an abuse of rights or
evasion of the law by virtue of undermining the purpose of the new provisions.

Consequences of failure to comply with the pre-action settlement procedure

If an application (e.g. a statement of claim) is filed with the court before the pre-action procedure has been
completed or, similarly, if there is no proof that this procedure has been complied with, the court will refuse to
accept the application and return it to the applicant.™ This is a new feature of the Commercial Procedure
Code. Previously, compliance with the pre-action procedure (where required) could only be assessed after the
commencement of proceedings, as a general rule, in a court hearing and after hearing the parties’ positions.
Under the new rules, the issue of whether the procedure has been followed can be decided by the judge
immediately after the application (such as a statement of claim) has been submitted to the court, without
hearing the parties. In light of this, it is advisable to exhibit sufficient evidence which clearly shows that the
claimant has invited the defendant to resolve the dispute out of court and that the latter has received this
invitation (be it a pre-action letter or an invitation to negotiate, together with evidence showing that it has
actually been delivered to the defendant, etc.).

Where it turns out that the pre-action procedure has not been complied with after the court has accepted the
statement of claim and the proceedings have commenced, it can leave the statement of claim without
consideration. However, in one of the recent cases, the Supreme Court has stated that objections with respect
to failure to comply with the pre-action procedure must be raised without undue delay, otherwise they may be
viewed as abuse of process.16 Nevertheless, it is still unclear whether the court has the power to leave a
statement of claim without consideration at more advanced stages of proceedings on its own initiative (in the
absence of a relevant application from a party). In our view, along with procedural estoppel applying to the
parties, the court should not be permitted to revisit the issue of compliance with the pre-action procedure on
its own initiative once the preparation stage has been completed and the case has moved to the merits stage.

Open questions

Correlation between mandatory pre-action procedure and interim measures®’

This issue is particularly important for non-contractual disputes and disputes arising out of contracts with no
provisions amending the default requirement that 30 calendar days have to lapse after the letter of claim is
sent before a party can commence proceedings. The other relevant time limit is 15 calendar days of the order
granting preliminary interim measures (or less), within which the claimant must submit its statement of claim in
order for the interim measures to remain in force.'® The fact that these two statutory time limits do not match
means that in order for the interim measures to remain in force, the claimant would need to send the letter of
claim first and then wait for at least about two weeks before filing an ex parte application for preliminary
interim measures.

This mismatch significantly prejudices creditors seeking remedy against debtors syphoning off assets or
taking other steps which may render enforcement of any judgments on the merits impossible. The very
purpose of interim measures and the ex parte nature of applications are thereby undermined.

Until this mismatch is remedied, we would advise that creditors (where they want to have the option of
enforcing their contracts against debtors) insist on setting a contractual time limit for the pre-action procedure
of 15 calendar days or less.

Complying with pre-action procedure in case of amendments to the statement of claim and filing
additional claims

It is unclear how the courts will approach additional claims brought at subsequent stages of proceedings or
otherwise not originally reflected in the letter of claim or an equivalent pre-action invitation to settle the
dispute. The Supreme Court has clarified the position with regards to one of the types of additional claims: if
the pre-action procedure has been complied with in respect of the principal amount of debt, it should be

15 Article 129 of the Commercial Procedure Code, as amended.

Decision of the Judicial Chamber on Economic Disputes of the Supreme Court No. 306-ES15-1364 dated 23 July
2015.

Article 99 of the Commercial Procedure Code.
Part 5 of Article 99 of the Commercial Procedure Code.
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deemed to have been complied with in respect of the resultant penalties and interest as well.” However, the
guestion remains open as far as other types of additional claims are concerned.

Likewise, it is also unclear whether it is possible to increase the amount of claim asserted originally as well as
change the cause of action or the subject matter of the claim without issuing new (pre-action) letters for claim.

These new rules entered into force on 1 June 2016.

Special rulings (vacmHoe onpedeneHue) of commercial courts

The mechanism of special rulings (vacmusie onpedeneHusi), which has proved to be effective in the civil and
criminal procedural rules, has now been introduced into the Commercial Procedure Code. By a special ruling,
the court can address abuse of law in the course of the proceedings. When this concept originally appeared in
the Soviet-era civil procedure, it was designed as a law enforcement measure to address deficiencies in the
work of public and private entities.?® Apart from the Civil Procedure Code and the Russian Criminal Procedure
Code, special rulings also feature in the recently adopted Administrative Proceedings Code.*

Special rulings are stated to have been introduced into the commercial procedure to address bad faith
practices during the course of proceedings.22

Pursuant to the amendments to the Commercial Procedure Code,?* the courts can address special rulings to
state and local authorities and any other bodies vested with state or other public authority, civil servants,
advocates and professional associations (e.g. self-regulating professional associations). Once a special ruling
has been issued, its addressee must report to the court by a particular deadline on steps undertaken to
comply with the requirements of the special ruling. If the addressee fails to report or to comply with the
requirements, it may be subject to an administrative fine pursuant to Article 17.4 of the Russian Code of
Administrative Offences.

We note that there are no provisions stating that special rulings may be addressed to a representative of a
party who does not have the status of an attorney or another professional status.

Unlike the Administrative Proceedings Code, the Commercial Procedure Code does not permit challenging
special rulings separately. Accordingly, if an interested party wishes to challenge a special ruling, objections
may be made only as part of an appeal or cassation appeal against the relevant decision on the merits.

In our view, special rulings can be an effective tool against fabricated evidence and delaying court
proceedings. For example, if an advocate or an insolvency administrator submits a forged document or tries to
sabotage a hearing, the court can issue a special ruling ordering an investigation into their activities and
address it to the relevant bar or professional association.

Analysis of the court practice shows that special rulings are usually issued in connection with breaches
committed by insolvency administrators within the scope of insolvency proceedings.*

These new rules entered into force on 1 June 2016.

Expedited proceedings

The introduction of writ proceedings into the Commercial Procedure Code and summary proceedings into the
Civil Procedure Code is a step towards harmonisation of Russian procedural law.

19 Paragraph 43 of Resolution No. 7 adopted at the Plenary Session of the Supreme Court on 24 March 2016 “On

Application by Courts of Certain Provisions of the Civil Code of the Russian Federation regarding the Liability for a
Breach of Obligations”.

Paragraph 1 of Resolution No. 11 adopted at the Plenary Session of the USSR Supreme Court on 29 September
1988 “On the practice of issuing Special Rulings (Resolutions) by Courts”).

Article 200 of the Administrative Proceedings Code.
Paragraph 2 of the Explanatory Note to Draft Bill No. 528836-5.
Article 188.1 of the Commercial Procedure Code.

See, for instance, Resolution No. 04AP-6249/2014 of the Fourth Commercial Court of Appeal dated 26 October 2016
in Case Ne A58-3231/2014, Resolution No. 09AP-40135/2016 of the Ninth Commercial Court of Appeal dated
14 September 2016 in Case Ne A40-178562/2015.
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The purpose of these amendments is twofold: first, to reduce caseload and second, to make the rules of the
two procedural codes consistent with one another. We note that various forms of expedited proceedings are
well established in foreign jurisdictions.

The table below summaries types of disputes that are subject to expedited proceedings under the Commercial
Procedure Code and the Civil Procedure Code. Generally, the value thresholds as between disputes that are
subject to ordinary and expedited proceedings have been increased to ensure that more cases fall within
expedited proceedings.

Type of

expedited
proceedings

Writ
proceedings

Commercial Procedure Code

Undisputed contractual monetary claims
for RUB 400,000 or less;

Certain claims arising out of promissory
notes;

Claims for compulsory payments and
penalties for RUR 100,000 or less.

Civil Procedure Code

Claims arising out of transactions
certified by notaries and transactions
concluded in writing but without any
certification (“in simple written form”);

Claims for recovery of accrued but yet
unpaid wage and other types of
payments to employees;

Claims for recovery of rent for
accommodation and utility payments;

Some other types of claims.

Summary
proceedings

Disputed monetary claims for

RUB 500,000 or less and undisputed
monetary claims regardless of their
amount (except for claims subject to writ
proceedings);

Claims for compulsory payments and
penalties with the value between
RUB 100,000 and RUB 200,000;

Some other types of claims.

Disputed monetary claims for

RUB 100,000 or less and undisputed
monetary claims regardless of their
amount (except for claims subject to
writ proceedings);

Claims for recognition of the title to
property with the value of RUB 100,000
or less.

Not applicable to administrative cases,
cases involving state secret, disputes
affecting the rights of children and
disputes subject to “special
proceedings”.

Importantly, the test of complexity, whereby judges could previously decide that a dispute should not be

subject to summary proceedings even if it fell within the relevant threshold, no longer applies pursuant to
Commercial Procedure Code. Under the new rules, the complexity of the dispute is of no relevance as to
whether it is subject to summary proceedings.

Another important amendment is that writ proceedings essentially became mandatory on 1 July 2016, and
claimants can no longer choose between ordinary and writ proceedings. This is because the new version of
Article 129 of the Commercial Procedure Code provides that the court should return a statement of claim to
the claimant without consideration if the case is subject to writ proceedings.®

Pursuant to the current version of the Commercial Procedure Code, expedited proceedings have the following
features which distinct them from ordinary proceedings:

e Shorter time limits for the decision on the merits: a writ must be issued in ten days from the date of the
application and a judgment in summary proceedings must be issued in two months, whereas the
judgement in standard proceedings must be issued within three months;

25
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e No hearings on the merits of the application/statement of claim;*®

e The judges are not required to set out detailed reasons for their decisions. The contents of a writ,
which also serves as a writ of execution, is prescribed by Article 229.6 of the Commercial Procedure
Code, which requires the court only to refer to relevant statutes and regulations. In summary
proceedings, as a general rule, the judges do not need to set out reasons at all unless there is a
relevant application or the judgement is appealed;

e Shorter deadlines for appealing the decision on the merits: a writ enters into force within 10 days
unless it is challenged and a judgment in summary proceedings enters into force in 15 days from the
date it is rendered or issued in full unless it is appealed;

e Restricted right to appeal the decision on the merits:

1) a writ cannot be appealed, albeit the debtor can object to its enforcement; a cassation appeal
against a writ is considered by a sole judge, as a general rule without hearing the parties, and
can be granted only in case of “material violations of the rules of substantive law and/or rules
of procedural law that affected the outcome of the writ proceedings and that, unless cured,
make impossible reinstatement and protection of the breached rights, freedoms and
legitimate interests of the applicant or the debtor in the writ proceedings”;*’

2) appeals and cassation appeals against a judgment in summary proceedings are considered
by a sole judge, as a general rule without hearing the parties. Cassation appeals can be
granted only in case of irregularities which automatically lead to the reversal of a judgment
(the so-called “absolute grounds for annulment”).

One of the key disadvantages of both types of expedited proceedings is that parties cannot present their
cases orally, which limits the opportunities to persuade the judge.

Another disadvantage is that it is easy to have a writ reversed. In order to do so, it is sufficient to make an
objection, not necessarily supported by reasons. On the other hand, in order to file such objections in time, the
debtor needs to monitor public databases and act swiftly. These rules encourage debtors to be proactive.

This rule generally entered into force on 1 June 2016; the amendments concerning cassation appeals against
writs entered into force on 20 December 2016.

Res judicata effect of matters certified by public notaries

Article 69 of the Commercial Procedure Code (facts which do not need to be proved) has been supplemented
by part 5, which provides for res judicata effect of matters certified by public notaries. This rule has an
important practical implication as it makes challenging notarised documents (for example, challenging the
authenticity of a signature on a notarised document, such as a suretyship agreement) on formal grounds
extremely difficult, if not impossible.

There are only two ways of challenging the matters certified by a public notary: to file a statement that
evidence has been forged28 or to challenge the underlying notarial act under the civil procedure rules. It
appears that in case of a challenge of the notarial act, the commercial court may stay the main proceedings
until the court of the general jurisdiction rules on the challenge, provided that the evidence in question is
important for the case. However, it is likely that in doing so, the commercial court will, to avoid undue delays,
consider whether there is prima facie evidence that the notarial act is unlawful. Otherwise, applications to
challenge notarial acts may become a new type of abuse of process and an effective tool for delaying
proceedings.

These rules entered into force on 29 December 2015.

% gee part 5 of Article 228 and part 4 of Article 229.5 of the Commercial Procedure Code.

See part 4 of Article 288.1 of the Commercial Procedure Code as amended by Federal Law No. 435-FZ dated
19 December 2016 “On Amending the Commercial Procedure Code of the Russian Federation”.

Article 161 of the Commercial Procedure Code.
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Video conferencing with the assistance of the courts of general
jurisdiction

Pursuant to the amendments to Articles 153.1 and 159 of the Commercial Procedure Code, the courts of
general jurisdiction can now assist the commercial courts with holding hearings by video conferencing,
whereby a person can attend a hearing in a commercial court by video conference from a court of general

jurisdiction located elsewhere. The previous versions of these articles contemplated cooperation only between
different commercial courts.

The purpose of this amendment is to make proceedings more convenient for parties as the courts of general
jurisdiction are much more numerous and their network is more far-reaching, which can sometimes make
them a more accessible venue, especially in remote locations.

These rules entered into force on 12 May 2016.

By way of a reminder, attending a hearing held by a court of general jurisdiction by video conference from a
different court of general jurisdiction became possible in 2013.

Development of the courts’ electronic document management system

Federal Law No. 220-FZ has updated the rules on the electronic document management system used by the
courts in a number of ways. The amendments introduced by this law:

e Widen the scope for filing documents electronically;
e Widen the scope for receiving judicial acts electronically;

e Permit notification of the parties about court hearings via the Internet and place the burden of tracking
the progress of cases heard by the courts of general jurisdiction on the parties.

One of the most important amendments, in our view, is that documents which a party could previously file in

the original only (such as applications for interim relief or to suspend the enforcement of a judicial act), can

now be submitted electronically. Such documents must be signed by an enhanced encrypted certified digital
H 29

signature.

The Supreme Court and its Judicial Department have jointly developed regulations concerning ordinary and
enhanced encrypted certified digital signatures, as well as relevant technical and software requirements
(Article 4 of Federal Law No. 220-FZ).30 Pursuant to these regulations, in order to file scanned copies of hard
copy documents with the commercial courts, one needs to have an account with the official website for state
services (a Unified System of Identification and Authentication, or ESIA, account). Accordingly, even if one
already has an account with "Moy Arbitr" service (electronic document management system used by the
commercial courts), he or she will have to use an ESIA account for filing purposes. Electronic documents (i.e.
documents existing only in electronic form, not in hard copy) and applications which require an enhanced
encrypted certified digital signature must be filed together with the signature. The signature needs to be
submitted in a separate file and meet the other requirements set out in Clause 2.3.5 of the regulations.

As regards the courts of general jurisdiction, the new rules contemplate that parties can file any documents
electronically using a simple electronic signature (save for a number of documents which must be signed by
an enhanced encrypted certified digital signature). This provision, however, applies only where the courts
have the relevant technical capabilities.**

2 Thisis logical because, by virtue of the presumption laid down in Article 6 of Federal Law No. 63-FZ dated 6 April

2011 “On Electronic Signature”, documents signed by an enhanced encrypted certified digital signature are
recognised as equivalent to a document in hard copy signed by hand.

In the end of November 2016, the Supreme Court adopted the procedure for filing documents with the Supreme Court
in electronic form (approved by Order No. 46-P of the Chairman of the Supreme Court dated 29 November 2016). In
the end of December 2016 similar procedures for filing documents with the courts of general jurisdiction and
commercial courts in electronic form were also adopted (approved by Orders No. 251 and 252 and of the Judicial
Department for the Supreme Court dated 27 December 2016 and 28 December 2016, respectively).

Clause 4 of Article 12 of Federal Law No. 220-FZ.
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There have been a number of amendments limiting the scope for using hard copy summonses by the courts
of general jurisdiction. The Commercial Procedure Code’s rules on sending notices have now been translated
into civil and administrative procedural rules. Pursuant to the new rules, the only notice that the court must
send to a party is the notice of the first hearing. If a party receives such a notice, it is deemed to have been
duly notified and bears the burden of tracking any subsequent hearings, regardless of whether the court
sends further notices.

However, unlike commercial proceedings, in civil and administrative proceedings these rules will apply only to
public and local authorities, other bodies and entities, but not to individuals, to whom the old mechanism of
sending summonses and registered letters will continue to apply. Individuals will still need to be informed of
each court hearing, which is burdensome and can protract proceedings.

In our view, parties to administrative proceedings (especially those in which regulatory acts are challenged)
will benefit from the new rules the most. Such cases are nowadays heard by the courts of general jurisdiction
under the rules of the Administrative Proceedings Code.

These rules entered into force on 1 January 2017.

The Supreme Court’s clarifications regarding the application of the
Administrative Proceedings Code

On 27 September 2016, the Plenum of the Supreme Court adopted Resolution No. 36 “On Certain Issues of
the Application by Courts of the Code of Administrative Court Proceedings of the Russian Federation”
(“Resolution No. 36”), marking the anniversary of the Administrative Proceedings Code coming into force.*
Resolution No. 36 covers most of the rules of the Administrative Proceedings Code and contains clarifications
on many issues, including (1) jurisdiction and scope of application of the Administrative Proceedings Code;
(2) class actions; (3) notifications and summonses; (4) provisional remedies and procedural enforcement
measures; (5) audio record-keeping; (6) evidence and proof; (7) appellate proceedings, and many other
matters.

Given the limited scope of this overview, we will focus on the Supreme Court’s clarifications on two most
important issues.

Firstly, the Supreme Court has stated that if acts (decisions) of state and local authorities have resulted in civil
rights and obligations being created, modified or terminated, such acts (decisions) cannot be challenged in
administrative proceedings. We assume that they may be challenged by way of ordinary proceedings. We
also note that the Supreme Court has not provided an exhaustive list of the types of acts affecting civil rights
and obligations: the types listed in paragraph 6 of Clause 1 of Resolution No. 36% are only examples. On the
other hand, any legal act of state or local authorities may be viewed as affecting civil rights and obligations of
individuals and legal entities, in one way or another. Accordingly, there may be disputes about the procedure
to be applied to particular cases.

Things may become even more difficult now that that the higher courts are empowered to review court
decisions rendered under the rules of the Administrative Proceedings Code and terminate proceedings if they
find that the case is not subject to administrative proceedings. As a result, time and effort will be wasted and
the dispute will have to be considered afresh in ordinary proceedings. Bearing this in mind, it would be
sensible for the courts to apply the concept of estoppel in such cases. Thereby a party would be estopped
from challenging court decisions and demanding termination of proceedings solely on the basis of wrong
procedure having been applied, where it has raised no such objections before the court of the first instance.®*

%2 save for a number of provisions, the Administrative Proceedings Code entered into force on 15 September 2015.

Such as disputes relating to civil service, granting and payment of pensions, social rights, providing social and special
housing.

The Supreme Court, consistently with the Russian Supreme Commercial Court, has applied the concept of estoppel
in its own practice and also stated that a decision which is correct on the merits cannot be reversed solely on the
basis of procedural irregularities as a result of which the case has been heard by a wrong court (Decision of the
Judicial Chamber on Economic Disputes of the Supreme Court No. 306-ES15-14024 dated 13 April 2016,
Resolutions of the Presidium of the Russian Supreme Commercial Court No. 1649/13 dated 23 April 2012 and

No. 13104/11 dated 21 February 2012).

33
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Notably, after the adoption of Resolution No. 36, this practice has become rather widespread: the higher
courts reverse the decisions and terminate proceedings, stating that the claimants may commence ordinary
proceedings under the Civil Procedure Code® with a reference to Resolution No. 36 (which was not in place
when the underlying decisions were rendered). There is hardly any legal certainty in the circumstances. We
hope that the courts will eventually develop some clear-cut and consistent solutions for determining applicable
procedures. We also hope that in the future, the Plenum of the Supreme Court will clarify whether its
resolutions should apply retroactively and expressly state that they should not apply retroactively, where
necessary. This is what the Russian Supreme Commercial Court typically did.

Secondly, with respect to the rules of proof, the Supreme Court has stated that an act (decision) being
challenged cannot be declared lawful on the basis of facts on which it was not originally based. As a matter of
fact, the courts often assisted public authorities (acting as defendants) with putting forward evidence that did
not exist or was not taken into account when the relevant acts were issued. Accordingly, the courts could
effectively supplement the factual basis for the acts being challenged and justify them by the facts unknown to
the claimant prior to the proceedings. The Administrative Proceedings Code leaves no room for such
practices.

It is unclear, however, whether the courts are now empowered to consider facts which did not form the factual
basis for the act in question but relate to its lawfulness. One possibility is that, based on the wording of Clause
61 of Resolution No. 36, the courts should be permitted to consider them but may not use them as the basis
for a decision to declare the relevant act lawful. Another possibility is that the courts should be prohibited from
considering such facts altogether.

These clarifications apply only to cases heard by the courts of general jurisdiction in administrative
proceedings (Clause 86 of Resolution No. 36).

White & Case LLC

4 Romanov Pereulok
125009 Moscow
Russia

T +7 495787 3000

In this publication, White & Case means the international legal practice comprising White & Case LLP, a New York State registered
limited liability partnership, White & Case LLP, a limited liability partnership incorporated under English law and all other affiliated
partnerships, companies and entities.

This publication is prepared for the general information of our clients and other interested persons. It is not, and does not attempt to be,
comprehensive in nature. Due to the general nature of its content, it should not be regarded as legal advice.

% see, for instance, the Appellate Ruling of Nizhny Novgorod Region Court dated 28 September 2016 in Case No. 33a-

10970/2016 to invalidate a report regarding a residential building being recognised unfit for occupancy.
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MHdopmaumoHHbIN GronneTeHsb | PaspeliexHne cropos

O0630p Hanbornee 3HAYNMbIX
nocrnegHux UaMeHeHuu B
npoueccyaribHOM
3aKoHopaTernbLCcTBe

AuBapb 2017 r.
ABTopbl: FOnua 3aroHek, Maesen bynartoB, AHTOH BacuH, Oner Togya

HacTtosawuin 0630p NocBsiLeH nocrnegHnm n3aMeHeHusaM B ApOUTPakKHOM npoueccyanbHOM Kodekce
Poccuiickon ®epepauuu ("AMNK P®"), NpaxxgaHckoM npoueccyansHOM kogekce Poccuickon deanepaimm
("r'NK P®") n Kogekce agMmuHucTpaTuBHOro cygonpoussoactea Poccuiickon ®enepaumm ("KAC PdJ")l, a
TaKkke HekoTopblM pasbsacHeHusM BepxosHoro Cyaa Poccuickon ®egepaumm ("BC P®") B obnactu
cyae6Horo npouecca’.

Cpean Hanbonee BaxHbIX U3BMEHEHWI, pacCMaTpMBaEMbIX B HACToSALLEM 0630pe, MOXHO NepevmcnnTb

(1) BBegeHue obsazaTenbHOro AocyaebHoro nopsiaka paspeLleHus cnopos, (2) passutre YCKOPEHHbIX (hopMm
CyOoonponsBoacTBa, (3) 3akpenneHne NMHCTUTYTa YacTHbIX onpeaeneHnii B apbutpaxHom npotecce,

(4) npugaHne npetoguumanbHoOn cunbl 06CToATENLCTBAM, YAOCTOBEPEHHBIM HOTapuycamu, (5) ocobeHHOoCTH
npumeHeHust KAC P®, (6) nosasneHne BO3MOXHOCTU NpoBeaeHns cynebHoro 3acefaHusa apbutpaxHoro cyaa
no BMAEOKOH(pbepeHL-CBA3M C yHacTueM cyaa obLien opucamkuum u (7) passutne 3rnekTpoHHOro
[OKymMeHToobopoTa B NpakTuke CyaoB.

B HacTosLwem 0630pe Mbl NPUBOAUM NOAPOGHOE onMcaHne U3MEHEHUIA U aeM HEKOTOpbIe NMpakTUyYeckme
peKkoMeHOauun B CBA3M C UX BCTYMIEHUEM B CUNY.

M3ameHeHnst BHeceHbl ®eaepanbHbiM 3akoHOM Ne 45-d3 oT 2 mapTa 2016 r. "O BHECEHUM U3MEHEHUI B [paxkaaHCKui
npoueccyanbHbIn kogekc Poccuiickon ®egepaumm n ApbuTtpaHbiin npoLeccyarnbHbli kKogeke Poccuiickon
Pepepauun”, PegepancHbiM 3akoHoM Ne 47-3 ot 2 mapTta 2016 r. "O BHeCEHWUN U3MeHeHNI B ApOUTPaXKHbIN
npoueccyanbHbin kogekc Poccuiickon ®enepaummn”, degepansHbiv 3akoHoMm Ne 137-03 o1 1 mas 2016 r.

"O BHeceHun nameHeHmn B ctatemn 153.1 n 159 ApbutpakHoro npoueccyansHoro kogekca Poccuiickon ®epepaumn’,
PepnepansHbiM 3akoHOM Ne 435-3 o1 19 pekabps 2016 r. "O BHeCEHUM n3MeHeHUn B ApOUTpaxHbIi
npoteccyanbHbIn kogekc Poccuiickon ®enepaummn”, degepanbHbiv 3akoHoM Ne 391-03 ot 29 aekabpsa 2015 .

"O BHECEHUN N3MEHEHWI B OTAENbHbIE 3akoHoAaTeNbHble akTbl Poccuiickon ®egepauunn”, PegepanbHbiM 3aKOHOM
Ne 220-®3 o1 23 mtoHsa 2016 r. "O BHeceHUn 3MeHeHUn B OTAeNbHble 3akoHoaaTeNbHble akTbl Poccuiickon
denepauum B 4acTu NPUMEHEHMS ANIEKTPOHHBIX JOKYMEHTOB B AeATeNbHOCTU opraHoB cyaebHon BrnacTtn'
("®PenepanbHbI 3akoH Ne 220-P3").

MoctaHoBneHue NMneHyma BC PO Ne 62 o1 27 gekabpsa 2016 r. "O HeKoTopbIX BONPOCax NPUMEHEHUS Cyaamm
nonoxeHun [paxagaHckoro npoueccyanbHoro kogekca Poccuiickon ®egepaunm n ApbutpaxHoro npoueccyanbHoro
Kodekca Poccuiickon ®egepaumm o npukasHoM npounssoacTtee”; noctaHoBneHue MneHyma BC PO Ne 36 ot

27 ceHTs16psa 2016 r. "O HekoTOpbIX Bonpocax npumeHeHusi cyaamu Kogekca agMUHUCTpaTMBHOIO CYyA0MNPOM3BOACTBA
Poccuiickon ®epepaumn”; noctaHosneHune MNneHyma BC P® Ne 7 ot 24 mapta 2016 r. "O npumeHeHun cyaamm
HeKOTOopbIx nonoxexun "paxagaHckoro kogekca Poccuiickon Peaepaunm 06 0TBETCTBEHHOCTY 3a HapyLleHue
ob6sA3aTenLCTB"; NOPAA0K NOAAYN NEKTPOHHLIX JOKYMEHTOB B 3nekTpoHHOM Buae B BC P® (yTBepxaeH npukasom
Mpencenatens BC P® Ne 46-I ot 29 HoA6psA 2016 r.); NOpsiAoK NoAavm reKTPOHHbBIX JOKYMEHTOB B 37IEKTPOHHOM
BuAe B Ccyabl 06Len topucaukuum (yTeepxaeH npukasom CynebHoro genaptamenTta npu BC PO Ne 251 ot

27 pexkabpsa 2016 r.); nopsaoK NoAavM NEKTPOHHBLIX AIOKYMEHTOB B 3MEKTPOHHOM BUAE B apbuTpaxHbie cyapl
(yTBepxxaeH npukasom CyanebHoro nenaptameHTta npu BC P® Ne 252 ot 28 nekabps 2016 r.).


http://www.whitecase.com/law/practices/commercial-litigation
http://www.whitecase.com/people/julia-zagonek
http://www.whitecase.com/people/pavel-boulatov
http://www.whitecase.com/people/anton-vasin
http://www.whitecase.com/people/oleg-todua

OGs3aTenbHbIM AOCYAEOHbIUN NOPAAOK pa3peLleHUs Crnopos

C 1 vioHa 2016 r. nogasnsioLlee 60MNbLWIMHCTBO Aen MOXeT BbiTb BO30YXAEHO B apbuUTpaHOM cyae TOMbKo
Mocne 1 Npu ycroBumn cobriofieHNst 06s3aTensLHOro JocyAeGHOro nopsika paspeLueHus cnopa’.

[lo aToro cobntogeHne obszaTtensHoro gocyaebHoro nopsaka TpeboBanoch Nub B OTAESbHbIX Cry4askx,
NpeayCMOTPEHHbIX 3aKOHOM (HanpuMep, Mo criopamM 06 U3MEHEHWM 1 pacTOPKEHUM JoroBopa”) nnu
[JOrOBOPOM.

Kak v npexxae, 3koHOMMYeCcKne Cnopbl, BO3HMKAOLLME U3 aAMUHUCTPATUBHBIX U MHbIX NYOAUYHbIX
npaBoOOTHOLLEHUN, TpebytloT cobntogeHns gocyaebHoro nopsaka yperynmpoBaHusi cnopa, TONbKo eCrv OH
yCcTaHoBMeH geaeparnsbHbiM 3aKOHOM. B yacTHOCTY, Takon NopsaaokK B HAcTosILLEee BpeMs NpeayCMOTPeH AN
[en o B3biCKaHUM 0b6s3aTenbHbIX NnaTexen n caHKu,w7|5.

KaTeropum rpaxxgaHckux gen, He Tpebyruwme obsa3aTenbHOro aocyaebHoro
yperynupoBaHus crnopa

WcknioveHne n3 obLero npasuna o cobnogeHnn gocyaebHoro nopsiaka kak ycnosmu obpalleHuns B
apbuTpaxHbI cya NpeayCMOTPEHO ANs CreayoLmx KaTeropui gen:

e 00 yCTaHOBIEHUN (baKTOB, nMerLnx ropmngmnyeckoe 3Ha4eHune,

e O MPUCYXOEHMU KOMMEeHcauuM 3a HapyLLleHue npaBa Ha CyAoNpOM3BOACTBO B Pa3yMHbI CPOK MU
npaea Ha UCMofHeHNe cyAeGHOro akTa B pasyMHbIl CPOK,

e 0 HecocToATeNnbHOCTU (GaHKPOTCTBE),

e O KOPMOPaTVBHLIM Criopam®,

e 0 3aliuTe NpaB M 3aKOHHbIX MHTEPEeCOoB rpynnbl NuL, ("rpynnosklie Ucku"),

e 0 [AOCPOYHOM MpeKpaLLeHn NPaBoBOW OXPaHbl TOBAPHOMO 3HAKa BCEACTBUE €ro HEUCMNONb30BaHUS,
e 00 ocnapuBaHuK peLLeHNIn TPETENCKNX CYLOB.

HononHuteneHo, TpebosaHusa o cobniogeHun obaszatenbHOro gocyaebHoro nopsiaka He LOMKHbI
pacnpocTpaHsaTLCSA Ha Aena o Bblaade cynebHoro nprkasa, NOCKOMbKY B TakMX Aenax no onpeaeneHunto
OTCYTCTBYeT crnop o npase. Kpome Toro, HecobrniogeHme obasarensHoro gocyaebHoro nopsiaka He ykasaHo
Cpe[v OCHOBaHWIA ANsi BO3BPALLEHUs 3asiBIIEHMI O BblAade cyae6HOro npukasa’. AHanormyHoe peLueHne
[aHHOro Bornpoca coaepXxutcsa B onybnukoBaHHOM HeaaBHO noctaHoBneHumn MNneHyma BC P® "O HekoTOpbIX
BOMpocax NpMMeHeHUs cyaamm nonoxeHun MpaxgaHckoro npoLeccyanbHoro kogekca Poccuiickon
depepaumm n ApbutpaxHoro npoueccyansHoro kogekca Poccuiickon ®epepauum o npukasHoMm
nponseoacTee": npasuno o6 obaszarensHom gocyaebHOM nopsiake He NpUMeEHsieTcs Npu obpalleHun ¢
3asBneHnemM o Bblaade cynebHoro npukasa no TpeboBaHNsaM, BO3HUKAKOLLMM U3 rpaXKaaHCKUX
NpaBOOTHOLLEHWI1®. Kpome Toro, AaHHOe NPaBuMIo He MPUMEHSIETCS NpW 0BpaLLEeHUM B apBUTPaxHbIii Cy/ C
VCKOBbIM 3asiBMIEHUEM (3asiBIIEHMEM) MOCTe OTMEHbI CyAeGHOro npukasa’.

[aHHasa Hopma oTpaxeHa B YacTun 5 HoBow pefakumu ctaten 4 AlMK Po.
Cratbs 452 NpaxxgaHckoro kogekca Poccunckon degepaumm.
®  YacTb 2 cTathu 213 AMK PO.

3a UcKNYeHeM OTAENbHbIX KAaTErOPUIA CNIOPOB MO UCKaM aKUMOHEPOB, B OTHOLLEHWUM KOTOPbIX B COOTBETCTBUM CO
ctatben 93.1 PegepansHoro 3akoHa "O6 akumMoHepHbIx obliecTBax” TpebyeTcs nNpeaBapuTenbHOE HanpaBneHne
yBEOOMIEHNSI O HAMepeHun obpaTuTbcs B cyd. CM. Takke MHdopmaunoHHoe nucbMo BaHka Poccnm ot 3 Hos6psa
2016 r. Ne IH-06-59/77 "O6 yBeOMMEHUN aKLIMOHEPOB O HAaMepeHUn obpaTuTbesa B cya ¢ TpeboBaHMAMM K
o0LecTBY UK MHBIM NnLam".

" Cratbs 229.4 ATK Po.

MyHKT 7 nocTaHoBneHus MNneHyma BC PO Ne 62 ot 27 aekabps 2016 r. "O HekoTopbIX BONpocax NpUMeEHEHUS]
cydamu nonoxexui "paxagaHckoro npoueccyarnbHoro kogekca Poccuiickon ®egepauum n ApbutpaxHoro
npoueccyansHoro kogekca Poccunckon ®egepauum o NpukasHoMm NponsBoacTee”.

Tam xe.
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MpencraBnseTcs, YTO UCKITOYEHUIA U3 NpaBuia 00 0b6si3aTeNnbHOM AocyaeOHOM nopsigke AOJMPKHO 6bIno ObiTh
ropasgo 6onbLue.

Bo-nepBbix, He SICHO, NOYeEMY B OTnn4YMe oT Aen 06 ocnapvBaHnM peLLeHniAi TPETENCKNX CyaoB, Aena O
BblJa4e UCMOMHMTENBHOIO NMCTa Ha peLLeHns TPETENCKMX CyA0B, O MPU3HAHUN 1 NPUBEAEHMN B UCNOJTHEHNE
pELLEHMI MHOCTPaHHLIX CYA0B N MEXAYHapOaHbLIX KOMMEPYECKMX apbutpaken no norvke 3akoHogartens
TpebytoT cobniogeHusa obssaTensHoOro gocynebHoro nopsaka yperynuposaHust cnopa. BoamoxHo, no norvke
3akoHoAaTens, HanpaeneHne ocyaebHOM NPeTEH3NN 0 HAMEPEHUN UCTLA 0OpaTUTLCS C 3asiBNIEHMEM O
NpU3HaHWUN N NPUBELAEHUN B UCMONTHEHNE PELLEHNSI UHOCTPAHHOIO CyAa Unn MexayHapogHoro TpubyHana
OyneT cnocobcTBOBaTH LOOPOBONIBHOMY UCMOSNTHEHUIO TAKUX PELLEHUA. BMecTe ¢ Tem, Ha MOMEHT
HanpaBfeHUsi TakoN NPEeTEH3MN CTOPOHAM YXKe M3BECTHO KaK O pa3peLleHnn cnopa, Tak h 0 TOM, YTO
OTBETYMK HE HAMEPEH UCMONHATL COOTBETCTBYHOLLEE pelleHne. He 6yaeT nu cobntogeHne o6a3aTenbHOro
nocynebHoro nopsigka B 3TOM criydae HeonpaegaHHbIM OrpaHUYeHneM npasa Ha A0CTYN K NPaBOCYAMIO?

O6pallaem BHUMaHUe, YTO Cydbl, Kak NpaBuIio, NOAXOAAT AOCTAaTOYHO hopMaribHO K peLLeHNo JaHHOMO
BOMpoOca 1 yKasblBaloT, YTO Aena O Bblgave UCMOMHUTENbHOMO NMCTa Ha peLleHne TPETENCKOro cyaa u o
NPU3HaHWN U NPUBEAEHMUN B UCMIONHEHUE PELLEHUIA MHOCTPAHHBIX CYO0B U MEeXayHapoaHbIX apbutpaxen
TpebytoT cobnioaeHue gocyaebHol npoueaypbl, NOCKOMNbKY HE YNOMSIHYThI B NepeyHe cKoyeHnii .
OTpapgHo, 4YTO HEKOTOPbLIE Cyabl, TEM HE MEHee, BOCMONHSIIOT onpeAeneHHbI Npoben 3akoHo4aTeNbHOro
perynupoBaHunsi U NPU3HatoT, YTO B JAHHOM cryyae cobntofeHne gocyaebHoro nopsiaka He siBnsieTcst
06s13aTenNbHbIM, MOCKOMbKY MPU paspeLLeHn Bonpoca 0 Bbidaye UCMONMHUTENBHOrO nucta He TpebyeTcs
paccmaTpuBaTh CNop MeXay CTOPOHaMK (Tak Kak TakoM Crop yKe paspeLleH TPETENCKMM CyaoM UK
WHOCTPaHHbLIM CyaoM) .

Bo-BTOpbLIX, NepeyeHb UCKMoYeHWn AomKeH Obin Gbl BKMOYaTb Aena No BO3paXXeHUsIM OTHOCUTENBHO
NPU3HaHNA peLleHnin MHOCTPaHHbIX CYA0B M MHOCTPaHHbIX apOUTPaKHbIX PeLLEeHUI, He TpebytoLLmx
NPUHYANTENLHOMO UCNoNHeHNs ™. B NPOTUBHOM Criyyae 3aMHTEpecoBaHHOE MULI0 MOXET He yCreTb 3asBUTb
BO3pa)XeHUs1 OTHOCUTENbHO NpU3HaHNUA B POCCUM TaKoro peLleHuns B TeYeHne 0TBeAeHHOro 3aKOHOM OZIHOro
MecsiLia C [JaThl, KOra eMy CTano U3BECTHO O AaHHOM peluernmn ™,

HakoHeu, Ha Haw B3rnsg, OTCYTCTBYET CMbICI B OCYAEeOHbIX NpoLeaypax B paMkax gen no
npeobpasoBaTesnbHbIM UCKaM, ODpaLLEeHHLIM HE K OTBETYMKY, a K cyay. [pMMepom Takoro ncka siensietcs
TpeboBaHMe 0 NpU3HaHMM HELENCTBUTENBHOM ocrnopuMon caenku. Ocnopmumas caenka CTaHOBUTCS
He4eNCTBUTESNBHON TOSMbKO MO peLLEeHnto cyaa 1, Kak NpaBuio, BHe 3aBUCMMOCTU OT AENCTBUN OTBETYMKA Ha
pocynebHon ctagmn.

BmecTe ¢ Tem, B hopmMupyloLLenca Ha CErogHALLHNA AeHb cyaebHON NpakTuke AaHHas no3uumsa cygamu
3a4acTyio He pasgenseTcs. Tak, B 04HOM U3 Aen cy BO3BpaTui BCTPEYHOE NCKOBOE 3asiBliEHUE O NMPU3HaHUU
HeeNnCcTBUTENbHBLIM JOroBOpa B 4acTu Mo NpuyMHe HecobnoaeHns oTBETYMKOM 06s13aTenbHOro focyaebHoro
nopsigka. lNMosnumsa cyna nepBon UHCTaHLUM O NPaBOMEPHOCTH BO3BPALLEHMS BCTPEYHOro ncka bbina
noaTBepXxaeHa anennsumMoHHbIM U KacCauMOHHbIM cyp,aMM”.

dopma u cpoku focyaebHoro yperynupoBaHus cnopa

Hosas Hopma 4actu 5 ctaten 4 AlNK P® npegycmaTpuBaeT, 4To, no obiemy npasuny, gocyaebHoe
yperynmpoBaHue cnopa J0JPKHO NPOMCX0auTb B NPeTEH3MOHHOM NOpsiike, Koraa ofHa CTOpOHa HanpasnseT
Opyron npeTeH3uio, a Apyras CTOPOHa AOMKHA B YCTAHOBIEHHbIW CPOK NPeOCTaBUTb Ha 3TY NPeTEH3UI0
oTBeT. [1peTeH3MOHHbIV NOPAAoK nMeeT Bonee NPocTon U hopmManbHbIN XapakTep, N0 CPABHEHMIO C
Meauaumen unu neperosopamu. OH Takxe siBnsieTca Hambonee M3BecTHbIM B Poccun gocyaebHbiM cnocobom
yperynupoBaHus cnopa, NOCKorbKy OH Obin 06si3aTenbHbIM ANS rpaxaaHckux aen B nepuog aencrans AlK

10 MepeyeHb UCKITYEHU NpeayCMOTPeH YacTbio 5 ctatbun 4 AMNK P®. Cm., Hanpumep, noctaHoBrneHne ApbutpakHoro

cyna Ypanbckoro okpyra ot 12 ceHTsi6ps 2016 r. Ne ©09-9059/16 no geny Ne A60-33490/2016.

Cwm., Hanpumep, nocTaHoBneHns ApbutpaxHoro cyga MockoBckoro okpyra ot 17 okta6psa 2016 r. Ne $05-
16283/2016 no geny Ne A41-36154/2016 n ot 21 nonst 2016 r. Ne ®05-10867/2016 no geny Ne A40-132970/2016.

Cratbs 245.1 ATK P® B pegakumm ot 1 ceHTsibpsa 2016 T.
¥ Yactb 3 crathn 245.1 AMNK Po.

" NocraHosneHnune ApbuTpaxHoro cyfna Bonro-Bsatckoro okpyra ot 29 ceHTabpsa 2016 r. Ne ©01-4473/2016 un
nocTtaHoBneHve BToporo apbutpaxHoro anennsiumoHHoro cyga ot 8 asrycta 2016 r. Ne 02AlM-6857/2016 no geny
Ne A29-2322/2016.

11
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P® 1992 r. Bnnotb o ero 3ameHbl AINK PO B 1995 1. B 3T0M CBSI3M pelleHne 3akoHOoA4aTeNs yCTaHOBUTb MO
YMOITYaHMI0 UMEHHO AaHHY hOpMY A0CYAEeOHOro yperynmpoBaHusi CMOPOB MOHATHO N 06 bACHMMO.

BmecTe ¢ TeM, 3aKOH NpefocTaBnseT CTOPOHaM BO3MOXHOCTb NPeAyCcMOTPETb MHYI0 hopmy AocyaebHoro
yperynmpoBaHus (CornacHo TEKCTY 3akoHa, "MHON NOpPSiA0K, YCTaHOBMEHHbI A0roBOpoM"), Hanpumep,
paspeLleHne cnopa nyTem neperoBopos nmbo nytem obpalleHus Kk meguatopy. [Npu Beibope nHom opmbl
nocynebHoro yperynmpoBaHus pekoMeHAyeTCs B JOroBope AeTanbHO pernaMmeHTMpoBaTh
nocrnefoBaTensHOCTb ENCTBUI B pamMKax gocyaebHon npoleaypbl U yCTaHaBnMBaTb MOMEHT, C KOTOPOro
nocynebHbl NOpsaoK yperynmpoBaHus cnopa cumMtaeTcs cobnogeHHbIM He3aBUCUMO OT JOCTUTHYThIX
pes3ynbTatoB. MlHaye BO3MOXHa pa3nuyHas uHTepnpeTaumsa cyaamm Bonpoca o cobnoaeHmm cTLom
nocynebHoro nopsiaka.

3aKoHOM He MpegycMoTpeHa BO3MOXXHOCTb UCKIIOYUTbL JOTOBOPOM 0653aTeNbHOCTh 4OCYAeOHOoro nopsiaka
paspelueHus cnopos. Hopma yactun 5 ctateun 4 AMNK P® B aTon YacTn aBnaeTca MMNepaTnBHOM N HE MOXET
ObITb M3MEHEeHa cornalieHnem CTopoH. Tem 6onee ¢ ydeToM 3asiBNIEHHON 3aKoHoAaTenem Lenv NpuHATHS
paccMaTprvBaeMOro U3MEeHEHNs1 — CHXKEHUS KonnyecTBa cyaebHbIX Aen 3a cHeT JOCTUXKEHUS CTOPOHaMM
cornacus go obpaweHus B cyg. B aTol cBa3m, npegcraBnseTcd, 4To rosopsa 06 "MHOM nopsgke,
yCTaHOBMEHHOM JOrOBOPOM", 3aKoHOAaTeNb UMen B BUAY MHOW NOPSAA0K UMEHHO JocyaebHoro
YPErynmpoBaHusi cnopa, a He BO3MOXXHOCTb MOMHOIO UCKITYEHUSA HEOBXOANUMOCTY NPUHATUS TakUX Mep.

3aKoH ycTaHaBNUBAET, YTO 3asBUTENb MOXET 00paTUTLCA B CyA He paHee, YeM Yepesd 30 kaneH4apHbIX OHen
nocrne HanpasneHusa gocyaebHon npeTeH3nu. [Npu aToMm, kak 1 dopma gocyaebHoro yperynupoBaHus, ero
CPOK MOXET ObITb M3MEHEH cornalleHMeM CTOpOoH. Hanprumep, CTOpOHbI MOTYT NpeaycmoTpeTh bonee
ONUTENbHLIA UNKU, HAaNPOTUB, 6onee KOPOTKMIA CPOK PACCMOTPEHUS NPETEH3UK, NPOBEAEHUSI NEPErOBOPOB Ui
Meauaumu. MoryT nv cTopoHbl NpeaycMOTpeThb NpeaeribHO KOPOTKUIA CPOK PACCMOTPEHMUS NPETEH3UU (MHOTo
yperynuposaHus cnopa), Hanpumep 1 nnmn 2 gHa? 3akoH hopmanbHO He 3anpeLlaeT Takoe cokpalleHme
YCTaAHOBMEHHOrO MO YMOMYaHWIO CPOKa, O4HAKO, Mbl HE UCKMOYaeM, YTO Takast AOrOBOPEHHOCTb CTOPOH
MOXET ObITb pacLieHeHa B KadecTBe 3noynoTpebneHnsa npaBom munm o6xoaa 3akoHa Kak hakTu4eckm
HUBENMpYyoLLasa Lerb 3aKOHO4ATENbHOr0 perynmpoBaHus.

MocnepcTBus HecobnoaeHua aocyae6HOro nopsiaka paspeLlleHus cnopa

MpeabsaeneHue B cya 3asiBreHust (B 4aCTHOCTU, UCKOBOMO 3asiBNIEHUS NO AenaM MCKOBOro Npou3BoAcTBa) A0
cobntopeHnst focynebHoro nopsiaka paspeLleHunst CNopoB, a paBHO OTCYTCTBUE foKa3aTenbCTB COOMNoaeHUs
TaKOro NMopsiAKa NoBneyeT BO3BpaLLeHWe UCKOBOTO 3asiBreHus >, B 3TOM 3akmioyaeTcs elle ofHa HoBenna
AlK P®: paHee cobniogeHve gocynebHoro nopszaka, npeaycMOTPEHHOro 3aKOHOM UM JOroBOPOM, MOFT0
nccrnenoBaTbCsl TONbKO Nocrne BO30YKAeHUst NPOM3BOACTBaA MO AeNY U, Kak NpaBuIio, Mpoucxoauso B
cynebHoM 3aceaHuu ¢ y4eTOM MHEHMSI CTOPOH. Tenepb e BONpoc 0 cobntoaeHnn gocyaebHoro nopsigka
paspeLleHnsi cnopa MoXeT ObiTb pa3peLleH Cyaben Ha CTaaun NPUHATUS 3asiBNEHUS (MCKOBOTO 3asiBNEHUsI NO
Aenam UckoBoro npounssoacTea) 6e3 Boid3oBa CTOPOH. B aTol CcBA3M pekomMeHnayeTcs npuknagbiBaTh K
nogaBaeMbIM 3asiBNEHMSIM MO COOTBETCTBYIOLLUM KaTeropmsim Aen Heobxoaumble U JOCTaToOuHble
[0oKa3aTenbCTBa, HE Bbi3blBAOLLME COMHEHUIA B TOM, YTO OTBETYMK MOMYYMN NpUrnalleHme uctua paspeLwunTb
neno B gocynebHom nopsigke (oocynebHyro NpeTeH3unto, NpeasoXeHme o NpoBeeHN NEPEroBOPOB U
NOATBEPXKAEHNE UX AOCTABKN OTBETUYUKY U T.M.).

B cnyuyae o6HapyXeHusi ykasaHHOro HegocTaTka nocrie NPUHATUS 3asiBIIEHUs K MPOM3BOACTBY U BO3OYKaeHUS
MPOM3BOACTBA Cya MOXET OCTaBUTb MCKOBOE 3asiBrieHne 6e3 paccMmoTpeHusi. BmecTe ¢ Tem, B 0OHOM 13
HenaBHux gen BC PO ykasan, 4To Bo3paxeHue 0 HeCoGMoAeHUM NPETEH3NOHHOIO NopsiaKka AOMMKHO
3aABNSATLCSH CBOEBPEMEHHO, B MPOTUBHOM Crlydae Cyd MOXET ero MpoMrHopupoBaTh kak He4oObpOCOBECTHOE
npoLieccyanbHoe noeeseHre °. Bonpoc 0 ToM, MOXET N Cy, 0CTaBUTb 6€3 pacCMOTPEHMUS UCKOBOE
3asiBfieHne Ha No3fHel cTaamm npouecca Mo CBoeit HMuMaTmee (B OTCYTCTBUE COOTBETCTBYIOLLENO
3asIBIIEHUSI CTOPOHbI), TEM HE MEHee, OCTaeTCsl HepelleHHbIM. [pednonaraem, YTo NPUHLMM
npoLeccyanbHOro 3CTonmnens AO/MKEH He TOMbKO CBS3bIBaTb CTOPOHbI, HO U UCKMHOYaTb Npaeo cyaa no
CcoBCTBEHHON MHULMATUBE BO3BpaLLaTbCs K MCCrieqoBaHuio Bonpoca o cobniogeHn gocyaebHoro nopsigka
nocre 3aBepLUeHNs CTaaumn NOArOTOBKM U nepexoaa k cyaebHoMy pasbrpaTenbCTBy Mo CyLeCcTBY.

5 Cratbs 129 AMNK P® B HOBOIT pegakumm.

16 Onpepenexue CynebHow konnernm no akoHomunyeckum cnopam BC PP Ne 306-3C15-1364 ot 23 nionsa 2015 .
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OTKpbITble BONPOCHI

CooTHoleHust 06a3aTenbHOro ,D,OCy,El,e6HOFO nopdnka paspeLueHna cnopa c npeaBapuUTesribHbIMA
obecneynTenbHbIMK MepaMI/I17

OcobeHHo akKTyalbHa oaHHadA np06nema OnAa BHeOOroBOPHbIX CMOpOB 1 CNopoB 13 40roBopos, He
npegycMaTtpuBarLLnX MHOIO CpoOKa Ha JJ,OC)/D,G6HOG yperynuposaHue cnopa. nOCKOJ'Ibe CpoOK ,EI,OCWJ,G6HOFO
yperynmpoBaHua (30 KaneHgapHbIX ,D,Heﬁ) OnnHHee npeaenbHOoro Cpoka and npeabvAaBrieHUA UCKa nocne
NPUHATUA NpeaBapUTENbHbIX obecneunTenbHbIX mep (15 KaneHaapHbIX p,HeﬁlB), ana coxpaHeHusa
npenBapuTesibHbIX obecneuntenbHbIX Mep nctuy 6yp,eT Heo6XoauUMO XaaTb OKOJI0 OBYyX HeOenb nocne
HanpaBneHna npeTteH3nn nepen tem, Kak O6paTMTbCH 3a npeasapuTeribHbIMU obecneuntenbHbIMM MepaMu.

BesycnoBHo, Takoe 3aKoHOAaTeNlbHOe peLleHre He fobaBnsieT kpeauTopam 3alluThl OT BbiBOAA aKTUBOB
JOIMKHUKA U COBEPLUEHNS MHBIX AeNCTBUI, 3aTPYAHSIOWMX UCTONHeHWe GyayLero pewenns cyda. LleHHocTb
npeaBapuTenbHbIX 06ecneunTernbHbIX Mep, 3aKnoyatoLascs B NpucyLem M addgekte BHE3ANHOCTU AJ1s
OTBETYMKA, B TAKMX Cryyasix pakTMyeckn HUBENMpYeTCs.

[o paspelueHns gaHHoM Npobnemsl Ha NpakTUke Mbl pEKOMeHAyeM Kpeautopam, 3auHTepecoBaHHbIM B
nony4YeHnn UCNOMHEHUS OT AOMKHUKOB, OroBapuBaTth B JOroBopax Cpok gocyaebHoro yperynupoBaHus
CMNopoB, NO KpanHen Mepe, He NpeBbIaLLMin 15 kaneHaapHbIX AHEN.

Co6moueH|/|e NPEeTeH3MOHHOIo nopsaaKka B criydae UsMeHeHUA NCKa 1 3adaB1eHUA JONONMHUTENbHbIX
TpeboBaHWK

Ha gaHHbI MOMEHT He SICEH MOAX04 CYAOB K BO3MOXHOCTU PAaCCMOTPEHUS HEKOTOPbIX AOMOMHUTENbHBIX
TpeboBaHM, BO3HUKLUNX B XOAE PAaCCMOTPEHMS Aera Uiy No UHbIM MpUYMHaM He OTPaXKeHHbIM B 40CYAe0OHOM
NPETEH3UN UM UHOM MPUrNaLEeHNN ONMOHEHTa pa3peLunTb Crnop B AocyaedHom nopsigke. Ecnv B oTHOLWEHWUN
[OMOSHNUTENBHO 3asiBIIieMbIX NPOLIEHTOB U HeycToek BC PO Bbickasan no3unumio 0 TOM, YTO NPETEH3MOHHbIN
NopsiA0K B OTHOLUEHWM NMPOLEHTOB U HEYCTOWKN cunTaeTcs CobnogeHHbIM, €CITM OH COBIOAEH B OTHOLLEHUN
CYMMbl OCHOBHOIO ponra®®, To B OTHOLIEHUM UHBIX JOMOMHUTENBHO 3asiBMEHHbIX TpeboBaHuUn BONpoc
OCTaeTCs OTKPbITBIM.

PaBHbIM o6pa30M HepeLleHHbIM ABNAETCA BONPOC O BO3IMOXHOCTU yBeINnn4nBaTb paHee 3asaBlieHHble CyMMbl,
a TakkKe N3MEeHATb OCHOBaHMe Uin npeameT Ucka be3 HanpaBneHna oTaenbHbIX npeTeH3|/||7| no 3TOMy nosoAay.

HaHHoe HogossedeHuUe scmynusio & cusy 1 utoHs 2016 e.

YacTHble onpeaeneHus apouTpaxHbIX CygoB

B AlNK P® peuununpyetca MHCTUTYT rpaxaaHCKOro U yrornoBHOro npouecca, NonoXnTenbHO
3apekoMeHoBaBLUMI cebsi Ha NpakTuKke, — YacTHoe onpeaeneHue. YactHoe onpeaeneHne — ato cpeacTso
pearnpoBaHus cyfa Ha BbISIBNEHHOE B XO4€e pacCMOTPeHUs ena HapylleHne 3akoHa. PaHee, koraa BnepBbie
B rpaxxaaHCK1I NpoLiecc COBETCKOro nepuoaa Ob1rio BBEAEHO YaCcTHOE onpeaerneHue, OHO paccMaTpuBanoch
KaK MHCTPYMEHT YKpenneHus 3aKkoHHOCTU 1 npasonopsaka 1 6bino HanpaBneHo Ha yCTpaHeHe HeJOCTaTKOB
B paboTe rocyaapCTBEHHbIX U HEFOCYOapCTBEHHbIX yYpexXaeHu 1 npennpmmwﬁzo). Momnmo MK PO n
YronoBHo-npoLeccyansHoro kogekca P® BbIHECEHWE CYIOM YaCTHLIX onpeaeneHni npegycMoTpeHo
Hopmamu HefasHo npuHaToro KAC P®,

3asiBNeHHas uesb 3aKpeneHnst MHCTUTYTa YacTHbIX onpeaerieHnin B apbuTpakHoM npouecce —

BOCMPENSTCTBOBaHNEe HeAOOPOCOBECTHOMY MOBEAEHMIO B XO€ PacCMOTPEHUS Aen apOuTpaxHbiMu
22

cynamm,

7 CraTtbs 99 ATMK PO.
18 Yacrb 5 cratbu 99 AMK Po.

19 MyHkT 43 noctaHoBneHus MneHyma BC P® Ne 7 ot 24 mapTta 2016 r. "O npMmMeHeHUn cyaaMmm HEKOTOPbIX MOJTOXKEHUI
paxgaHckoro kogekca Poccuiickon ®egepaunm 06 OTBETCTBEHHOCTM 3a HapyLLeHne 06a3aTensbcTs”.

MyHkT 1 noctaHoBnenus MneHyma BepxosHoro Cyana CCCP Ne 11 o1 29 ceHTs16psa 1988 r. "O npakTuke BbIHECEHWS
CyZaMu YacTHbIX onpeaenexHnit (MoCTaHOBEHNIA)".

21 CraTbs 200 KAC Po.
2 MyHKT 2 NOACHUTENbHOM 3anucku K 3akoHonpoekTy Ne 528836-5.

20
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WNameHeHusi B AMNK Po? npegycMmaTpmBaloT, YTO CYA MOXET HanpaBfsaTb YacTHbIE onpeaeneHuns
rocygapCTBeHHbIM OpraHam, opraHaM MeCTHOTO CaMOynpaBfeHUsi, MHbIM OpraHam, opraHn3auusam,
HageneHHbIM dedeparnbHbIM 3aKOHOM OTAENbHBIMU FOCYAapPCTBEHHBIMU UITU UHBIMU MYOANYHBIMK
NOMHOMOYMSAIMU, OOIMKHOCTHBIM ML aM, agBokataMm, cybbektam npodeccuoHansHON OeATENbHOCTH
(HanpvMep, camoperynMpyemMbiM opraHu3auusamM no npodeccuoHansHOMy npusHaky v T.n.). lNpegnonaraetcs,
YTO yKa3aHHble agpecaTbl 00s3aHbl 6yayT B yCTaHOBIEHHbIN CPOK NMPEAOCTaBUTb Cyay OTHYET O NMPUHATBIX
Mepax BO UCMOSTHEHWE YaCcTHOTO onpeaernenns. B criyyae HenpeacTtaBneHuss oT4eTa Uy HEMPUHSATUSA Mep Mno
WCMOMHEHNIO YaCTHOMO onpeaeneHus Ha AaHHble OopraHM3aumnm MoXeT OblTb HanoXeH agMUHUCTPaTUBHBIN
wTpad Ha ocHoBaHuu ctaTbn 17.4 Kogekca 06 agMMHUCTPATMBHBIX MpaBoOHapyLLeHMsaX Poccuickom
depepauyuum.

OO6pallaem BHMMaHUE, YTO BO3MOXHOCTU BbIHECEHWUSI YACTHOIO ONpeaAeneHns B OTHOLIEHUN NPeACTaBUTENS
CTOPOHBbI, HE MMEIOLLLEero cTaTyca afBokaTta unm nHoro npodgeccmnoHansHoro craryca, AlNK PO He
npegycMmatpuBaer.

B otnuune ot KAC P®, ATK P® He npegycmaTtprBaeT BO3MOXHOCTb OTAENIbHOro 06XxanoBaHnsi YacTHOro
onpeaeneHusi. COOTBETCTBEHHO, B Crly4ae HECOrNacus ¢ YacTHbIM onpeAeneHnemM Bo3paxKeHus
3aMHTEPECOBAHHOIO fMLA O ero HE3AKOHHOCTM MOTYT ObITb 3asBMNEHbI TONMbKO B COCTaBe anenssiyMoHHON Unu
KaccauMOoHHOWM xanobbl Ha cyaebHbI akT Mo CyLecTBy cnopa.

Ha Haw B3rnaa, HanGonee aghHeKTUBHO MEXAHU3M YaCTHOro onpeeneHns MoXeT BbiTb MCMONb30BaH AJs
6opbObI ¢ thanbcudmkaumen fJokasaTenscTB U 3aTarMBaHeM cyaebHoro npouecca. Hanpumep, B criyyae
npegocTaBneHns NoaaensHoOro JOKYMeHTa afBOKaToOM UMM apGUTpaXHbIM YNpaBnsioLMM U CoBEpPLUEHNS]
[eicTBUI, HanpaBneHHbIX Ha CpbiB cyAebHbIX 3acefaHuil, COOTBETCTBYIOLLIEE YAaCTHOE onpeaernieHue ¢
yKa3aHWeM 0 HeOGXOAUMOCTU NPOBEPKU UX AEATENBHOCTU MOXET GbiTb OTNPABMNEHO B COOTBETCTBYHOLLME
a[IBOKaTCKyH Nnanaty unv caMmoperynvmpyemyto opraHusaumio apouTpaxHbIX ynpaBnsioLmx.

AHanM3 CrIOXMBLLENCS Ha CErofHSALLHWIA eHb NPAKTUKM BbIHECEHUS YaCTHBLIX ONPeaeneHnit MokasbiBaeT, YTo
OHM, KaK NPaBuO, BLIHOCATCS B CBA3M C HAPYLLEHUSIMM, [OMYLEHHBIMU apGUTPaXHBIMU YNPaBSIOLUMM B
pamkax fen o 6aHkpotcTBe

JaHHoe HogossedeHue eacmynusio & cuny 1 utoHsi 2016 a.

YckopeHHble hopMbl cyaonpousBoacTBa

Ewe oauH npvmep peLenumm MHCTUTYTOB rpaXaaHCKoro npolecca B apbutpaxHbI npouecc — n HaobopoT, —
nosiBrieHne MHCTUTyTa cyaebHoro npukasa B AlNK P® un ynpowieHHoro npouseogcTtea — B [TIK PO.

Ll,ene|7| YKa3aHHbIX HOBOBBEAEHWUN OBE: BO-NepBbiX, Pa3rpy3nTtb Cyabl OT OonbLuoro obbema pa6OTb|, BO-
BTOpPbIX, yHVId)I/ILWIpOBaTb HOPMbI nNpoueccyalribHblX KOAEKCOB. OTmeTum, 4to YCKOpPEHHbIE (bOprI
cygonpoun3soacTtea XopoLwo N3BECTHbl MHOCTPaHHbIM MpaBonopAgKaMm.

B cBogHOM Tabnuue Hke B yNpoLLLEHHOM BuAe npeacTaBreHbl KaTeropmm gen, paccmarpmBaeMble Mo
YCKOPEHHbIM (hopMaM Cyaonpon3BOACTBa, Mo rnpasuam, cootBeTcTBeHHO, AlMK P® n MK PO. B uenom,
HV)XKHME N BEPXHME NMOPOrY CyMM, SBMSIIOLLMXCS KpUTEPUEM ANs pasrpaHnyeHmns gen o6bIYHOro U YCKOPEHHOro
NpOn3BOACTBA, ObINM yBENMYEHbl, YTO Takke NPM3BaHO CNocoOCTBOBaTh paspeLleHnto onbLIero konnyectea
4en B yNpoLeHHOM nopsigke.

Bug

npou3BOACTBa

CynebHbiii e [leHexHble OoroBopHble TpeboBaHs | ¢  TpeboBaHUS OCHOBaHbI HA HOTapuanbHO

npukas HeccrnopHoro xapakrepa Ha Cymmy He YAOCTOBEPEHHBIX CAENKax U caenkax,
6onee 400 Thica4y pybnen; COBEPLLEHHbIX B MPOCTOM MUCbMEHHOW

2 Cratbs 188.1 AMK Po.

# Cwm, Hanpumep, NOCTAHOBIEHNE YeTBEPTOro apbuTpaxHoro anesnsiuMoOHHOro cyaa ot 26 oktabps 2016 Ne 04Arl1-
6249/2014 no peny Ne A58-3231/2014, noctaHoBreHve [1eBATOro apouTpakHoro anennsuMoHHOro cyaa ot
14 ceHTabpsa 2016 Ne 09AI-40135/2016 no geny Ne A40-178562/2015.
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Bupg

npou3BoOACTBa
e HekoTopble BeKcenbHble dopme;
TpeboBaHus;
o TpeboBaHuWs O B3bICKAHUWN HAYUCTIEHHBIX,
e TpeboBaHus 06 ynnaTe HO He BbIMMayeHHbIX paboTHUKY
06s3aTeNbHbIX NNaTexen U CaHKLMIA 3apaboTHOW NnaThkl U MHbIX BbINNAT;
Ha cymmy He B6onee 100 Tbicsay
pyBnei. e TpeboBaHus 0 B3blCKaHUK
3a[0/PKEHHOCTM MO OMiaTe >XUrnoro
NMOMELLEHMS N KOMMYHAIbHbIX YCIYT;
e HekoTopble gpyrne TpeboBaHus.
YrpoLueHHoe e JlioGble AeHexHble TpeboBaHusA nNpu o JloBble aeHexHble TpeboBaHus nNpu
MNPON3BOACTBO Hanu4yum cnopa — Ha CyMMy 40 HanM4uMM crnopa — Ha CymMmy 0
500 TbicAY pybnew, beccnopHbie — B 100 Tbica4d pybnen, 6eccrnopHble — B
nobom pasmepe (3a UCKITHYEHNEM nobom pasmepe (3a UCKITHYEHNEM
paccmMaTpvBaeMbiX B MPUKa3HOM paccMaTpuBaeMbIX B MPUKa3HOM
Npon3BOACTBE); NpOW3BOACTBE);
e TpeboBaHusi 06 ynnarte e TpeboBaHusi 0 NpU3HaHUK npaBsa
0o6s3aTenbHbIX MaTexXen U CaHKLMN CODCTBEHHOCTU, €CMNN LieHa MCKa He
B pa3smepe ot 100 go 200 Thicay npesbiwaeT 100 Tbicay pybnen.
pyonew;

e He npumeHsieTcs B OTHOLIEHMN Aen K3
o HekoTopble gpyrue TpeboBaHus. aAMVHUCTPATUBHbIX NPaBOOTHOLLEHWN;
[en, CBSI3aHHbIX C roCyAapCTBEHHOW
TaWHOMW; CNOpPOB, 3aTparMBaloLLmxX npasa
aeten; gen ocoboro Nnpon3BoOACTBA.

YTto HemanoBaxHo, 13 npexHen pegakumm AINK PO Obin MCKIOYEH OLIEHOYHBIVA KPUTEPUIA CNIOXHOCTK Aena,
KOTOPbIN paHee NO3BOJISAN CyAbe NePenTn K paCCMOTPEHUIO Aena B 00LLEeM nopsake, Aaxe ecriv OHO
dopmarnbHO NoAnazano nog COOTBETCTBYOLLMIA YNCIIOBON KpuTepui. Tenepb cyabsa 00si3aH paccMmaTpuBaTh
B YMNPOLLEHHOM NOPSiAKE AeN0, HEB3MPasi Ha ero CIIOKHOCTb.

ELle oaHO BaxHOE n3MeHeHue 3aknovaeTcs B ToM, 4To ¢ 1 utonsa 2016 r. npukasHoe NponsBoACTBO, MO CYyTH,
ctano obsizatenbHbIM. Tenepb y 3asBUTENEN OTCYTCTBYET BO3MOXHOCTb BbIOpaTh, XOTSAT N OHU, YTOObLI Aeno
paccMaTpuBanocb B MICKOBOM NMpOLIECCE UMK NO NpaBuiiaM NpUKasHOro NpoM3BOACTBa: ecnu Aeno nognagaet
noJ KpUTepuu, ycTaHoOBNEHHbIE AN Aen NPUKasHoro NponsBoACcTBa, CyA BO3BpaLlaeT UCKOBOE 3asiBNEHNE Ha
OCHOBaHuM HOBOW pepakumm ctatbn 129 AlNK PO,

C y4eTOM N3MEHEHWI OTIIMYNE YCKOPEHHBLIX POPM CyA0MNPOMN3BOACTBA OT 00LLEro nopsiika pacCMOTPEHMS
nena npuMmeHnTeneHo K npasunam AlNK P® 3akniovaeTcs B criegyowem:

e CokpalleHHble cpokun paccmoTpeHus gena: 10 gHen Ans BelHECEHUS cyaebHOoro npukasa, 2 mecsua
ONs BbIHECEHWS peLLEeHNs B NOPsiAKe YNPOLLEHHOMO NPOM3BOACTBA (4715 CpaBHEHMS!, CPOK
paccMOTpeHus Aena B 06bLIYHOM Nopsiake cocTaBnseT 3 mecaua);

e OTcyTcTBME CcynebHoro 3aceganns’’;

¢ HeobsizaTenbHOCTL NOAPOOHOrO MOTMBUPOBAHMS BbIHECEHHOIO CyAeOHOro akTa: coaepxaHme
cyaebHoro npukasa, ABNSOLErocs O4HOBPEMEHHO UCMOSTHUTENbHLIM JOKYMEHTOM, CTPOro
pernameHTnpoBaHo ctaTben 229.6 AlNK P®, koTopas 0653biBaeT cyg NPUBOANTL TOMBKO CChINTKU Ha
NPVYMEHEHHbIE 3aKOHbI Y MHbIE HOPMaTUBHbIE NPABOBbLIE aKThl; MO AeraM YNpOLLEeHHOro
Npou3BOACTBA, NO 0bLemy NpaBuy, MOTMBMPOBOYHAS YacTb PELLUEHNs] HEe N3roTaBnNnBaeTCcy, 3a
WCKIMIOYEHMEM ClyYaeB Nnoaaym xogatancrea o6 N3rotoBneHUM peLlleHns B NOfIHOM o6beme unm
06>xanoBaHNs Takoro peLLeHus;

2 MyHkT 2.1 yactn 1 cT. 129 AlK P® B HOBOW pepakumu.

% Cwm. yacTb 5 cTaTby 228 1 yacTb 4 cTaTbu 229.5 AMNK Po.
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e CokpallieHHble CpokU 06XanoBaHWsl UTOroBOro cyaeBHoro akTa: cyaeGHbIN Npukas BCTynaeT B
3aKOHHYIO cuny no ncteveHun 10 HelN co AHA NPUHATUSA, ECMU HE NOAaHbI BO3PAXEHWS; peLleHne B
nopsiike yNpoLLEHHOro NPOV3BOACTBA - B TeYeHWe 15 AHEN CO AHS MPUHATUS UMW M3TOTOBMEHNS B
NnorHoM o6beMe, ECNN Ha HEro He nojJaHa anennsuMoHHas xanoba;

e YcedeHHas npouenypa obxxanoBaHus UTOroBoro cyaebHoro akra:

1) no genam npukasHoro NpoM3BoACTBa NpoLeaypa anenssuMoHHOro obxanoBaHms UCKITHOYEHa
(BMeCTO 3TOro AOIMKHUK BrNpaBe nogaTh BO3paXeHust Ha cyaebHbI Nnpukas), B KacCauMoHHOM
nopsigke cyaebHbli Npukas nepecMaTpuBaeTCs Cyaben eaUHONNYHO, Kak NnpaBuno, 6e3
nposefeHns cyaebHoro 3acefaHuns U TONbKO B CBA3U C "cyujecmeeHHbIMU HapyWeHUsIMU HOPM
MamepuarsbHOo20 fpasa U (Usnu) HoOPM NPoUeccyasbHO20 fpasa, Komopble NO8USIU Ha UCX00
MpukasHoeo npousesodcmea u 6e3 ycmpaHeHUs KOmopbiX HE803MOXHbI 80CCMaHoBIeHUe U 3awuma
HapyuweHHbIX rpas, ce0600, 3aKOHHbIX UHMEPEeCOo8 83bickamerisi Unu OOKHUKa 8 Oefiax MpuKkasHo2o
npou3eodcmea"27;

2) no Aenam yrnpoLleHHOro Npon3BoACTBa anennsAumMoHHbIE U KaCCauNOoHHbIE anobbl Ha
pelLeHue B Nopsiake ynpoLLEeHHOro NpoM3BoAcTBa pacCMaTpUBaOTCH CyabSMN eAUHONNYHO,
Kak npaBwuno, 6e3 npoBegeHns cygebHoro 3aacegaHus, npu4eM cyg KacCauuoHHON MHCTaHLUK
MOXET NepecMoTpeTb TaKoe peLleHne TOoNbKO Mo "6e3yCcrnoBHbIM" OCHOBaHMUSIM.

HepoctaTkamu 06enx popM YCKOPEHHOro NPOM3BOACTBA SBMSETCS OrpaHMYeHne NpuHumuna yCTHOCTM
apbUTPaXKHOro NpoLiecca, a HEBO3MOXXHOCTb YCTHOIO BbICTYNIIEHNS!, GE3YCIOBHO, CY)KMBAET BO3MOXHOCTYU
yGexaeHus cyabpu B CBOeN npasoTe.

OTaenbHbIM HegOCTaTKOM cy,u,e6Horo npukKasa crnenyet Ha3BaTb JIETKOCTb €ro OTMEeHbl — O45A 3TOro
OOCTaTO4YHO NoaaTb HEMOTUBUPOBAHHbLIE BO3paXXeHu4. C ,ElpyFOﬁ CTOpPOHBbI, And Toro 4TOObLI MMETL
BO3MOXHOCTb NoA4aTb BO3paXeHUA OOJIKHUKY Heo6xoauMmMo OCYyLLEeCTBNATb NOCTOSAHHOM MOHUTOPWHTI
CyD,GGHbIX ba3u pearmpoBaTb B CXaTble CPOKWU. Takum o6pasoM CTUMynupyeTca akTMBHOCTb OOJTKHUKOB.

JaHHoe HogossgedeHue 8 yenom ecmynuso 6 cuny 1 uroHsa 2016 2.; usmeHeHus1 8 obriacmu ocHogaHul 0
KaccauyuoHHo20 obxarnosaHusi cy0ebHo20 rnpukasa ecmynunu e cuny 20 dekabpsi 2016 e.

MperoanumnanbHas cuna o6CcToATEeNbLCTB, NOATBEPXKAEHHbIX
HOoTapuycamm

Cratbs 69 AlNK P® 06 ocHoBaHUAX OCBOOOXAEHUS OT AOKa3biBaHUA Obina JOMONHEHA YacTbio 5,
npegycMmaTtpusaioLLEen npuaaHue npernanumnansHon cunbl 06CTOATENBCTBAM, NOATBEPXKAEHHBIM
HoTapuycamu. [laHHaa Hopma nmeeT 6onbLUIoe npakTuieckoe 3HavYeHne, NOCKOrbKY MO3BONUT CBECTU Ha HET
dopmarnbHble BO3paxeHUs1 B OTHOLLEHUM HOTapuanbHO 3aBepeHHbIX JOKYMeHTOB. Hanpumep, ocnapusaHue
NPUHaANEXHOCTU NOAMNUCU Ha HOTapmanbHO YAOCTOBEPEHHOM JOKYMEHTe (Hanpumep, JoroBope
nopy4MTenbLCTBa) OTHbIHE MaKCMManbHO 3aTpyaHEHO.

3aKkoH npeaycMaTpuBaeT fMLLb ABa MeXaHW3Ma ONpOBEPKEHNSI 06CTOSATENLCTB, MOATBEPKAEHHbIX
HOTapWyCOM: 3asiBrieHne o danbcuuKaLmMn JokasaTeNnbCTB>® 1 ocnapuBaHve HOTapuarbHOMo AeNCTBUS B
rnopsigke, yCTaHOBMEHHOM rpaXk4aHCKUM npoueccyanbHbiM 3akoHodaTenbCcTBoM. MpeactaBnsieTcs, 4To BO
BTOPOM CIlydae, ecni CoCTaBIeHHOEe C y4acTMeM HoTapuyca [oKasaTenbCTBO UMEET NPUHLMMINAaNbHO BaXHOe
3HaveHue ons gena, apobuTpaxHbli cyg OyaeT BnpaBe NPUOCTaHOBUTL CyaebHoe pa3bupatenscTBo OO
paspelleHnst cyaoM obLLel topucankumm gena o6 ocnapMeBaHMmn HoTapuanbHOro AencTeus. BeposiTHo,
oQHaKo, YTO MpK 3TOM B LIeNSiX UCKI0YEHMs HE0BOCHOBaHHOMO 3aTArMBaHMs cygebHoro npolecca,
apbuTpaHbI cyq AOMmKeH OyaeT oueHMBaTb, MMETCA N XoTs Obl prima facie gokasatenbcTea, roBopsime
0 NoTeHUManbHO HE3aKOHHOCTU HOTapuarnbHOro AeicTBUs. B npoTUBHOM criydae ocnapuBaHue
HoTapuarbHbIX AENCTBUIA MOXET CTaTb HOBbIM BMAOM NpoLeccyarnbHoro 3noynotpebneHus, kotopoe byaet
ncrnonb3oBaTbCsl HEA40GPOCOBECTHLIMU YYaCcTHMKaMU Anst 3PdEKTUBHOIO 3aTAMMBaHUS CPOKOB PaCcCMOTPEHUS
nena.

JaHHoe HogosgedeHuUe sacmynusio & curly 29 Oekabpsi 2015 e.

2 Cm. yacTb 4 ctaTby 288.1 AMK PO B penakummn GepepanbHoro 3akoHa ot 19 gekabpsi 2016 r. Ne 435-03

"O BHECeHUM n3meHeHu B ApBUTpaxHbI NpoLeccyanbHbli kogeke Poccuiickon ®epepaumn’.
8 Cratbs 161 AMK P®.
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BuaoeokoHdepeHU-CBA3b C y4acTUEM cyaa obLen rpucamkumm

NameHeHuns B ctatbm 153.1 n 159 AMNK P® npegycmatpusatoT, 4TO OKasbiBaTb apbutpaxHomy cyay
copericTeme B NpoBeaeHun cyaebHoro aacejaHnsi ¢ UCMNonb3oBaHMeM CUCTEM BUEOKOH(epeHL-CBS3N
OTHbIHE MOXET HE TONbKO APYron apbuTpaxHbIn cya, HO U cya ObLen topnucankumm.

YKasaHHasa Mepa JomKHa caenaTtb UCTonb3oBaHne BUOEOKoHdepeHL-CBSA3M bornee yao6HbIM AN y4aCcTHUKOB
npoLecca BBUAY MHOFOYMUCIEHHOCTU U BonbLUel TeppuTopuansHOi OOCTYNHOCTY CYyA0B 06LLEN IpUCaUKLNM.

LaHHoe HogosgedeHuUe ecmyrnusno 6 cuny 12 mas 2016 a.

HanomMHMM, BO3MOXHOCTb y4acTusi B 3aceaHun cyaa ooLen IpuUcamKumMmn nyTem Ucnosib30BaHUs CUCTEM
BUOEOKOH(EPEHL-CBA3W MPU COAENCTBMM APYroro cyaa obluen opucamkumm nosisunace ewe B 2013 1.

Pa3BuTne aneKTPoOHHOro AOKYMEeHTO060poTa B NpakTUKe CyaoB

N3meHeHus, BHeceHHble PeaepanbHbiM 3akoHoM Ne 220-03, npeaycmaTpumBaloT HECKOMbKO HanpaBneHui
pasBUTUS ANEKTPOHHOro JOKYMEHTO06opoTa, a MMEHHO:

e PaclumpeHne BO3MOXHOCTEN NoJayn JOKYMEHTOB B Cy[ B 3/IEKTPOHHOM BUAE;
e PaclumpeHne BO3MOXHOCTEN NonyyYeHnst CyaebHbIX akToB B 3/TIEKTPOHHOM BUAE;

e [losBneHue B cygax obLiel pUcONKLUM BO3MOXHOCTHU NOMYyYEHUs U3BELLEHUIN O cyaebHbIX
3acefaHusax Yepes VIHTepHeT 1 0693aHHOCTU CaMOCTOATENLHO OTCMEXNBaTL ABWKEHWUEe Aena.

3 HanBornee BaxHOro xotenocb 66l OTMETUTL NOSBUBLLYIOCH BO3MOXHOCTb NodaBaTtb B apbutpakHble cyabl
B 9/IEKTPOHHOM BUAE T€ AOKYMEHTbI, KOTOPbIE paHbLle MOXHO ObINO NPpeAcTaBnATb TOMLKO B OpUrnHane Ha
Oymare (a UMEHHO, 3TO TakMe AOKYMEHTbI Kak 3asaBneHne 06 obecnevyeHnm ncka n xogqaTancteo o
NPUOCTaHOBIEHWM UCTIONHEHUST cyaebHoro akTa). [laHHble JOKYMEHTbI AOMKHbI ObITb NOANMCaHbI YCUNIEHHOW
KBannMUUMpOBaHHOM 3NIEKTPOHHOM NOAMUCHIO °,

[MonoxeHns o NPOCTOM U YCUNEHHOW KBanuUMULIMPOBaHHOW 3MEKTPOHHOM NoanucK, a Takke o TpeboBaHmaX K
TEXHUYECKUM Y NPOrpaMMHbIM CPeACTBaM Mpu UX NCNonb3oBaHuK, paspabotaHsl coBmecTHO BC PO u
CynebHbim genaptameHTom npu BC P® (cTathsa 4 ®epepanbHoro 3akoHa Ne 220-<D3)30. CornacHo gaHHbIM
npasunam, Ans ocTyna K IMYHOMY KabuHeTy 1 nogayun aneKTPoHHbLIX 06pa3oB JOKYMEHTOB (T.e.
CKaHWPOBAaHHbIX KOMWUIN C BYMaXKHbIX JOKYMEHTOB) B apOuUTpaxHbI cyd 4OCTaTOYHO y4eTHowm 3anvcn ECUA,
ucnonb3dyemow Ans AOCTyna Ha CanT rocygapCTBEHHbIX ycnyr. Takum obpasoM, Aaxe npu Hanmyumm
oTAenbHOW y4eTHOM 3anucy Ha noptane "Mow ApbuTtp" npu ero ncnonb3oBaHuMu Heobxoamumo byaeT
obpawaTbcs k cBoer ydeTHon 3anucu ECUA. Ecnn xe nogatoTcs aneKTpoHHbIE JOKYMEHThI (TO eCTb
OOKYMEHTbI, CYLLECTBYIOLNE TONLKO B 3IEKTPOHHOM BUAE N He nmetowne BymMmaxHbIX BEPCUIN) Uun
3asBrieHns, KoTopble AOMKHbI BbITb NOANUCaHbl YCUNEHHOW KBanuULMPOBaHHOW 3NEKTPOHHOW NOAMUCHIO,
TO Takas noAnuchb 6bITb OTCOEAUHEHHOW M COOTBETCTBOBATL MHBLIM TPeBOBaHUSAM, NEPEYNCIIEHHBIM B NMYHKTE
2.3.5 COOTBETCTBYIOLLMNX NMOMNOXKEHWN.

YTo kacaeTcsa cynos obLuen lopucaukLmm, To npeanosaraeTcs, YTo Mo Mx AenaM MoXHo OyaeT npeacTaBnsiTh
abCcontoTHO BCe OKYMEHThI B 3NIEKTPOHHOM BUAE C NMPOCTON 351EKTPOHHOW NOAMMUCHI0 (B OTHOLLEHUN
HEKOTOpbIX JOKYMEHTOB NpeabsBsSeTcs AONoSIHUTENbHoe TpeboBaHne 06 1X NMoanMcaHnuy YCUneHHom
KBannuLMPOBaHHON 311EKTPOHHO NMoanucklo). BMecTe ¢ TeM, JaHHOE NONoXeHVe AeiiCTBYET TOMbKO Npu
YCIIOBUM HAaMWuUst Y Cy[0B COOTBETCTBYIOLLEH TEXHUYECKON BO3MOXHOCTM .

% 370 3aKOHOMEPHO, MOCKOITBKY B CUMY MPE3yMILIK, 3aKpeNneHHoi B cTaTbe 6 GeaeparnbHOro 3akoHa oT 6 anpens

2011 r. Ne 63-93 "O6 anekTpoHHOM noanncK" 4OKYMEHTbI, NOANUCaHHbIE YCUITEHHOW KBanMuLMpoBaHHOM
3MNEeKTPOHHOW MOAMUCHI0, MPU3HAIOTCA PaBHO3HAYHbIMKM COOCTBEHHOPYYHO NOAMMCAHHOMY ByMaXKHOMY AOKYMEHTY.

B koHue Hos6psa 2016 1. ObiN yTBEPXKAEH NOPSAA0K NOAAUN 3NIEKTPOHHBLIX JOKYMEHTOB B 311eKTPOHHOM Buae B BC PP
(yTBepxaeH npukasom Mpeacenatens BC PP Ne 46-I1 ot 29 Hos6ps 2016 r.). B koHue Aekabps — nopsakv nogayu
3MEKTPOHHbIX JOKYMEHTOB B 31IEKTPOHHOM BUAE B CyAbl OOLLEN 1opUCANKLMN U apOuTpakHble cyabl (YTBEPXAeHbI
npukasamu CyaebHoro aenaptameHta npyu BC P® Ne 251 ot 27 gekabps 2016 r. n Ne 252 ot 28 gekabps 2016 r.).

MyHKT 4 cTatbn 12 ®epepanbHoro 3akoHa Ne 220-93.

30
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B o6nacti aneKkTpoHHOro n3BeLLeHns o cyaebHbIX 3aceaHnsiX OCHOBHOW HOBEMSION SIBNISIETCS TO, YTO
OymarkHasi paccblifika NOBECTOK Cyaamu o6LLen opucomKLnmM NOCTENEHHO YXOAUT B npowrioe. Tenepb Moaesnb
cynebHbix nssewenunn ns ArNK PO noseutcs B rpagaHCKOM M agMUHUCTPaTUBHOM npoleccax. [laHHas
MoZenb npeanonaraeTt oba3arenbHoe HanpaBleHne Nuuy, y4acTByloLEMY B erne, Nyb MHdopMauum o
nepeoM cynebHoM 3acefaHuun. B cnyvae nonyyeHns gaHHOW MHpOpMaLMn Takoe NINLOo CUUTaeTCst
Hagnexalle n3BeLleHHbIM 1 00513aHO caMOo OTCReXMBaTb MHGOPMAaLUIO O NocneayLwmx cygebHbIX
3acefaHusaX BHE 3aBUCMMOCTW OT HanpaBfeHus Cy4O0M COOTBETCTBYHOLLMX U3BELLEHWIA.

OpHako, B OTNM4Me OT apBUTPaXKHOro npoLecca, B rpaxaaHCKoOM 1 agMUHUCTPaTVBHOM NpoLieccax Takas
mopenb 6yaeT NPUMEHATLCA TOMbKO K OpraHamM rocyaapCTBEHHOW BMacT U MECTHOrO CaMoynpaBrneHus, a
TaKKke MHLIM OpraHamM 1 opraHu3aLMsiM, KOTopble y4acTBYIOT B Aene. [na dusndeckux nuy 6yaert
[eCTBOBAaTb MPEXHWA MEXaHW3M HanpasneHus cyaebHbIX U3BELLIEHMI C MOMOLLLbIO MOBECTOK U 3aKa3HbIX
nucem. Mpuyem dusnueckme nuua no-npexHemy AoMmMKHbI BYAYT M3BELLAaThCs O KaXA0M 04YepeHOM
cyne6HOM 3acefaHum, YTo NPeACcTaBnsaeT 3HauYnTernbHoe Heya06CTBO U CYLLIECTBEHHO YBENUYMBAET CPOKM
paccMoTpeHus aena.

B ocHOBHOM, OnncbiBaeMble HOBOBBEAEHUS OLIEHAT YYaCTHMKM aAMUHUCTPATUMBHOIO npoLecca, 0CO6EeHHO no
Aenam o6 ocnapvBaHMM HOPMAaTUBHBIX aKTOB, KOTOPbIE C HEKOTOPbIX MOP OTHOCATCHA K MOABEAOMCTBEHHOCTM
CyOoB OOLLEN HPUCANKLMM U pa3peLlarnTcs UCKNYnTenbHO no npaeunam KAC PO.

JaHHble HogosgedeHuUs1 ecmynunu 8 cuny 1 sHeaps 2017 e.

Pa3sbsacHeHusa BC P® oTtHocutenbHo npumeHeHus KAC PO

27 ceHnTA6ps 2016 r. NMneHym BC PP npuHsan noctaHoBneHne Ne 36 "O HekoTopbix BONPOcax NpUMEHEHUs
cynamu Kogekca agMnHUCTpaTMBHOrO cygonpoussoacTtea Poccuickon depepaumn” ("MoctaHoBNeHue

Ne 36"), npuypoyeHHoe k obuneto seegeHns KAC PO B neiictene®”. MocTaHOBNEHNE OXBaTbIBAET
abcontoTHoe 60MbWMHCTBO UHCTUTYTOB KAC P® 1 cogepXut pasbsacHEHUS MO TakMm BOMpocaM, Kak

(1) nogcyaHocTtb u cdhepa genctenst KAC PO, (2) konnekTnBHble hopMbl 3amThl, (3) M3BELLEHUS U BbI3OBHI,
(4) mepbl NpeABapUTENBHON 3aLLMThI U NPOLIEeCCYanbHOro NpUHyXaeHus, (5) ayanonpoToKonmpoBaHue,

(6) nokasaTenbCcTBa U AoKa3biBaHue, (7) NPOM3BOACTBO B CyAe anesiauMoHHOM MHCTaHLUMWU U MHOTUM APYrUM.

Beuay orpaHnyeHunin no o6bemy HacTosLero o63opa xotenu 6bl OCTAHOBUTLCS Ha ABYX, NO HALLleMy MHEHUIO,
Hanbonee BaXHbIX AN NPAKTUKN pasdbscHeHusax BC PO.

Bo-nepsbix, BC P® ykasan, 4yTo B nopsigke agMUHUCTPaATUBHONO CyAONPON3BOACTBA HE pacCMaTpuBaloTCs
Aena o6 ocnapmMBaHUKM akTOB rocy4apCTBEHHbLIX OPraHOB M OPraHoOB MECTHOIO CaMOYMNpaBIieHNs!, CINN X
WCMOMHEHNE NPUBESIO K BO3HUKHOBEHUIO, U3MEHEHMIO UMW NPEKPaLLEHUIO rpaXa4aHCKUX npas 1 06593aHHOCTEN.
Mpegnonaraem, 4TO TakMe akTbl AOMKHbI OCMapmMBaTbCA B NOPSiAKE MCKOBOrO NponssoacTBa. KommeHTmpys
[aHHOe pasbsCHeHne, oTMevaemMm, YTto MNMneHym BC PP He npmBen 3aKpbiTOro NepeyHst BUAOB akTOB
Ny6nYHBIX OpraHoB, BUSAIOLWMNX Ha rpaXkgaHCkue npasBa u 06s3aHHOCTU. YKa3aHHble B ab3aue 6 nyHkTa 1
[NocTaHoBneHns Ne 36 kaTeropum gen™ npvBeAeHbl NULb B KavyecTse npumepa. Npu aToM TeopeTndeckn
nobon NpaBOBOW aKkT roCyAapCTBEHHbIX OPraHOB Y OPraHOB MECTHOIO CaMOyNpaBreHUs MOXeT Tak unm
WHaye BNUSATb Ha rpaxaaHckue npasa n 0683aHHOCTY rpaxdaH U opraHn3auunn, B CBA3M C YEM Mbl He
UCKIoYaeM BO3HMKHOBEHME Ha NPaKTUKE CMOPOB OTHOCUTENbBHO NpoLeaypbl, B KOTOPOW TO UK MHOE Aero
NOAMNEXNT PaCCMOTPEHNIO.

YCyry6n;|Tbc;| 3Ta CUTyauuna MOXeT ele n Tem, 4YTo peLleHne no cnopy, paspeeHHoMy no npasunam KAC
P®, moxeT ObITb nepecMoOTpPEHO BbILLECTOALLMM CyAOM C nocneaywwmmMm npekpaweHmnem npomn3soacrtaea no
neny Kak He nognexatliero pacCMOTpeHuto B agMUHNCTPAaTUBHOM Cy4ONpon3BoACTBeE. B Takom cny4yae
pes3ynbTatbl ANMNTENIbHOIO paCcCMOTPEeHUA Aena aHHYIMPYTCA, U OHO NOANEXUT paCCMOTPEHUID 3aHOBO. C
Lenbio NCKIMKYeHnaA He,U,O6pOCOBeCTHOFO npoueccyarnibHOro noseaeHusa Obino 6bl kenaTtenbHO, YTOObI
cyp,e6Ha;| npaKkTuKa npuMeHsana n B nogo0GHbIX cutyaumnax BbILIJeyKa3aHHbIIZ npuHUMn npoueccyanbHOro
actonnensi. CooTBETCTBEHHO, npourpasLlas CTOpoOHa, KOTopada He ocnapuBana nopAaaoK pacCMOoTpeHUdA
3aaBneHns 0o ocnapuBaHuUM NpaBOBbIX akTOB B cyae nepBoﬁ WMHCTaHUWK, 6bina Obl He BnpaBse obxanoeaTtb

2 kaAC P®, 3a nckntoueHnem oTaenbHbIX NONOXeHWI, Obin BBeAEH B Aencteune ¢ 15 ceHTtabpsa 2015 .

Takue kateropuu gen, Kak crnyeGHble crnopbl, Aena, CBA3aHHbIe C Ha3HaYeHneM ¥ BbINNaTol NeHcuin, peanusaumen
rpaxkgaHamu coupanbHbIX NpaBs, Aena, CBA3aHHbIe C NpeaoCTaBleHneM Xunbs No JOroBopy CoLMansHOro Harma,
[IOrOBOPY HaiMa XXUIULLIHOrO POHAA COLManbLHOro UCMOMNb30BaHNA, JOrOBOPY HaliMa cneLuanuanpoBaHHOro
XunuuiHoro coHaa.
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COCTOSIBLIEECSH peLleHne UCKITIYUTENBHO Ha 3TOM OCHOBaHUU 1 TpeGoBaTh NpekpalleHusl Npou3BoACcTBa Mo
34
neny.

lMpumeyaTensHO, YTO cenvac, nocne npuHATUS NoctaHoBneHus Ne 36 4OBONbLHO YacTo BbiLLIECTOSALLME Cyabl
CO CCbISIKOM Ha flaHHOe MOCTaHOBIEHUe (KOTOPOe Ha MOMEHT PacCMOTPEHUS fiena OTCYyTCTBOBANO) OTMEHSIIOT
cynebHble akTbl 1 NpekpaLLaoT NPOn3BOACTBO MO Aeny, pa3bsCcHAS 3asBUTENIO ero NpaBo NoAaTb UCKOBOE
3aaBneHne no npasunam MK P®*. B Takux Cny4yasix roBOpUTbL O NPaBOBOW ONpPeaeneHHOCTM NokKa He
npuxoautcsa. Hageemcs, 4to npakTukon 6yayT BblpaboTaHbl Kakue-To O4HO3HAYHble NOAX0Abl, MO3BONALLIME
pas 1 HaBcerga onpeaenuTsCs ¢ NPUMEHSEMON K KOHKPETHOMY Aeny npoueaypon. A npu NpUHATUK ByayLmnx
noctaHosneHun MneHyma BC P®, Hageemcs, 6yayT onpeaenatbcs BpeMeHHble npeaenbl ero AeACTBus U, B
YaCTHOCTU, B HEOBXOAMMBIX Criydasx Uckn4yaTbes obpaTHas cuna. NogobHasa npakTuka cylecTesoBarna npum
dopmynnpoBaHun pasbsacHeHuin Beiclumm ApbutpaxHeim Cyaom Poccuiickon ®epepaumm.

Bo-BTOpbIX, B OTHOLLEHUN NpaBun gokasbiBaHna BC PO ccopmynupoBan BaxxHoe NpaBuiio 0 TOM, YTO Ccyapbl
He BrnpaBe Npu3HaBaTb 3aKOHHbIM OCMapvBaeMbIil aKT Ha OCHOBaHUN 0OCTOATENLCTB, KOTOPbIE He Obinn
MOMOXEeHbl B €ro OCHOBY. 3a4acTylo No genam ¢ y4acTMeM rocy4apCTBEHHbIX OpraHoOB BO3HMKaNa cutyauus,
Korga cydbl akTMBHO CNocoOCTBOBaNu NpeacTaBneHnio OTBETYMKOM JOKA3aTeNbCTB, He CyLLLeCTBOBABLUNX
UK HE YYNTbIBAEMbIX MPpU NPUHSATUN ocrnapuBaemoro akta. CoOoTBETCTBEHHO, BbIHOCS CyAebHble akTbl, Cyabl
MOFN BOCMNOMHATE 060CHOBaHME OCNapuBaeMoro akTa 1 onpaBablBaTb ero o6cToaTensCcTBaMm, KOTOPbIE HE
OblN NpeaMeToOM pacCMOTPEHMS aAMUHUCTPATMBHOIO OpraHa 1 CTaHOBUITUCH M3BECTHbI 3asBUTENIO TOSbKO B
xogde npouecca. Tenepb xe Mo genam, paccmatpusaemMbim no npasunam KAC P® takon cuTyaummn BO3HMKaTb
He JOIMKHO.

OTKpbITEIM OCTaeTCs BONPOC, BNpase N cya nccriegoBaTs 06CTOATENBCTBA, HE MOMNOXEHHbIE B OCHOBY
ocnapvBaeMoro akTta, HO JOoMnorHsoLWwme 06ocHoOBaHUe ero 3akoHHOCTU. BosaMoxHo, ncxoas us
dopmynunposkmn nyHkTa 61 MoctaHosneHns Ne 36, OHU MOryT UccneaoBaTbCs CyAOM, HO HE MOryT BbiTb
NonoXeHbl B OCHOBY CyAeBHOro akta o Npu3HaHum ocnapmBaemoro akta 3akoHHbIM. BmecTe ¢ Tem,
BO3MOXHOW NPEeACTaBNAEeTCS U TOYKa 3pEHUS 0 TOM, YTO CyA B NPUHLMNE He BNpase npucTynaTb K
nccnefoBaHMio TaknMx 06CTOATENbLCTB.

HaHHble pa3bsiCHeHUs1 TPUMEeHSIIoMCs MOJIbKO K 0eslaM, paccMampueaeMbiM cydamu obuwiel
ropucdukyuu e nopsidke aOMuHUcmpamueHoz2o cydonpou3zeodcmea (nyHkm 86 lMNocmaroesieHust Ne
36).

Yant aHg Kenic JIJIK
PomaHos nep., 4. 4
125009 Mocksa
Poccus

T +7 495787 3000

HacTrosiwuii 0630p npeactaBnsieT coboii KpaTkoe U3NOoXeHWe NOCMNeAHNX N3MEHEHUI B POCCUIACKOM 3aKOHOAaTENbCTBE U He SBNsAeTCs
IOPMAMYECKON KOHCYNbTauuei. 3a KOHCynbTaumeln No KOHKPETHOMY BOMpPOCY criedyeT obpallaTbCst HENOCPEACTBEHHO K HOPUCTY.

B HacTosiLiem 063ope YanT sHA Kelic o3Ha4aeT MexayHapoaHyo topyuanyeckyo upmy, coctosillyto 13 YaiuT aHg Kerc NI,
TOBAPULLIECTBA C OFPaHNYEHHO OTBETCTBEHHOCTHIO, 3apPerucTpUpoBaHHoro B Wwtate Hito-Mopk, Yaiit sna Keiic NI, ToBapuiiecTea ¢
OrpaHN4eHHON OTBETCTBEHHOCTbIO, YYPEXAEHHOro COrnMacHo npaBy AHIMNKM, N BCEX NPoUnX adpdunmpoBaHHbIX TOBAPULLECTB, KOMNAHUIA

N CTPYKTYP.

¥ BCPO, Bcnea 3a Boiclwuum ApbutpaxkHsim Cygom Poccuiickon denepaunn, B CBOEN NPaKTUKE UCXOOUT U3 AaHHOIO

npvHUMNa, a Takke HeJoNnyLWeHUs OTMEHbI MPaBUIbHOTO MO CyLLeCTBY CyAeOHOro akrta UCKIMKYUTENBHO MO MOTUBaM
HapyLleHns Npoueaypbl B Cny4vasx, korga aeno 6birio paccMOTPEHO € HapyLLEHNEM NPaBuIl NOABEAOMCTBEHHOCTH
unu noacynHocTu (onpegenenne CynebHowm konnernm no akoHomuveckum cnopam BC PP Ne 306-3C15-14024 ot

13 anpens 2016 r., noctaHoBneHus Mpeananyma Beicwero ApbutpaxHoro Cyaa Poccuiickon Pepepaumm Ne 1649/13
ot 23 anpens 2012 r. u Ne 13104/11 ot 21 cheBpansa 2012 r.).

Cwm., Hanpumep, AnennsaunoHHoe onpeaeneHe Hmkeropoackoro obnactHoro cyfa ot 28 ceHTsiopsa 2016 r. no geny
Ne 33a-10970/2016 kacaTenbHO NPU3HaHUSA HE3AaKOHHbLIM 3aKMOYEHMS O MPU3HAHUK XXUIOro OMa HEMPUIOAHbLIM K
NPOXMBaHWIO.
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