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This review concerns a number of amendments to Federal Law “On
insolvency™ (the “Law”) introduced by federal laws No. 222-FZ? and No. 488-
FZ°, and the interpretation of the amendments in the Review of Court Practice
on Matters Related to Participation of State Authorities in Insolvency
Proceedings and Procedures Applicable in these Proceedings, approved by
the Presidium of the Supreme Court of the Russian Federation on

20 December 2016 (the “Review”).

This review covers the following most important amendments:

e Liability of controlling persons of insolvent entities, including those which have tax debts, and of non-
operating companies excluded from the Unified State Register of Legal Entities (‘USRLE") pursuant to
an administrative procedure;

e Increased protection of the interests of state authorities in insolvency proceedings;
e Change of procedure for the sale of debtor assets;

e Change of procedure for the settlement of creditors’ claims by appropriation of the debtor’'s assets and
the distribution of remaining assets between a debtor’s founders (shareholders);

e Other amendments.

1. Liability of controlling persons

1.1 Secondary liability in course of insolvency proceedings

The amendments firstly aim to increase the liability of a debtor’s controlling persons, especially in the cases
where tax debts remain unpaid.

The legislator has widened the scope of definition of the controlling persons that may potentially be held liable.

Controlling persons now include persons who controlled the debtor within three years prior to the court
registering the insolvency application (rather than two years as it was before).*

' Federal Law “On insolvency” No. 127-FZ dated 26 October 2002.

2 Federal law No. 222-FZ dated 23 June 2016 (as of 28 December 2016) “On amendments to certain laws of the
Russian Federation”.

Federal law No. 488-FZ dated 28 December 2016 “On amendments to certain laws of the Russian Federation”.
Amendments to the notion of the “controlling persons” in Article 2 of the Law.


https://www.whitecase.com/law/practices/commercial-litigation
https://www.whitecase.com/law/practices/financial-restructuring-and-insolvency
https://www.whitecase.com/people/julia-zagonek
https://www.whitecase.com/people/pavel-boulatov
https://www.whitecase.com/people/daria-scheglova

According to the amendments, the controlling persons also include persons who were able to determine the
debtor’s actions as a result of “family relations or their official capacity”. This addition applies to the bankruptcy
of individuals and may serve as a ground to hold a beneficial owner liable in the course of the insolvency of
the formal holder of assets if he disposed of the relevant assets in breach of creditors’ rights.

Furthermore, according to the amendments, the director’s actions are deemed to have caused the insolvency
of the debtor if the debtor or its director are held criminally liable or liable for an administrative or tax offence;
and the amount of creditors’ claims arising out of such offence exceeds half of all creditors’ claims of the third
priority as of the date of closing of the register of creditors’ claims. This evidentiary presumption is rebuttable.
However, it makes it easier for the creditors to bring the directors of companies with tax debts to liability.

The procedure for secondary liability in course of insolvency also changed.

Before the amendments, in practice the courts did not consider applications to hold controlling persons liable
until the distribution of funds to all creditors was complete.5 This is because the controlling persons could be
held secondarily liable only for unsettled creditors’ claims.® In practice this made holding controlling persons
liable impossible until all insolvency procedures were complete.

According to the amendments, the court first considers whether there are grounds for holding the controlling
persons liable and if it cannot decide on the amount of liability, then the court suspends the proceedings on
the application until the settlement with creditors is over or until the court considers creditors’ claims. After
both events happen the court reopens the proceedings on the application and decides on the amount of
liability.

The legislator also tried to prevent controlling persons from buying out claims for secondary liability against
them with the intention of avoiding liability to creditors. Previously claims against the controlling persons, as
receivable debts, were deemed to be a part of the debtor’s insolvency estate and were sold in the course of
insolvency. This often led to controlling persons or persons related to them buying out these claims at a low
price, and avoided the respective liability.

Under the amendments, if the court suspends the insolvency proceedings to establish the amount of liability,
and if it decides on this matter at the stage of termination of the insolvency, the court will determine the
amount the controlling persons must pay to specific creditors in the ruling on termination of the receivership
(or on termination of insolvency proceedings).” Creditors may further receive enforcement orders and have
the ruling enforced using the general enforcement procedure.

According to a the literal interpretation of the law, if the court decides on the amount of liability before
termination of insolvency, the claims against controlling persons may still be included in the insolvency estate
and sold in course of the insolvency proceedings. However, in practice such situations are unlikely because
according to Article 10(4) of the Law the amount of secondary liability of the controlling persons is the amount
of unpaid creditors’ claims. Therefore, until the procedure of payment to the creditors is complete it is
impossible to decide on this matter. If the application to hold controlling persons secondarily liable is filed after
the payment to creditors is complete, according to the amendments, the insolvency proceedings are
suspended until the court decides on this application. After the court decides to hold controlling persons liable,
it issues enforcement orders to creditors as well.®

Courts in most cases suspended proceedings on applications to hold liable (for example, Ruling of the Supreme Court
of the Russian Federation dated 28 June 2016 No. F05-795/2015; Resolution of the Commercial Court for the North-
Western circuit dated 7 December 2016 No. FO7-12268/2016); however, in certain cases the courts dismissed
applications because the claimant failed to prove the amount of liability (for example, Resolution of the Commercial
Court for Povoljsky Circuit dated 15 August 2014 No. A72-5012/2009; Resolution of the Federal Commercial Court for
the Central Circuit dated 28 July 2014 No. A08-147/2013).

Article 10(4) of the Law.

Pursuant to Article 10(5.3) of the Law, the rules on collection in favour of creditors apply if “consideration of the
application to hold the debtor’s controlling persons secondarily liable was suspended pursuant to clause 5.1" of Article
10 of the Law and “the issue of amount of secondary liability and the report of the receiver on results of the
receivership are considered in the same court hearing”.

8 Article 10(5.4) of the Law.
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1.2 Secondary liability of controlling persons after termination of insolvency procedures

Before the amendments the law does not give expressly a creditor a right to file an application to hold a
controlling person secondarily liable after termination of the insolvency proceedings of the debtor. In practice
tax authorities filed applications to hold controlling persons secondarily liable at the civil courts after
termination of the receivership pursuant to Article 10(4) of the Law.’

According to the amendments, a creditor may file an application to hold a controlling person secondarily liable
for causing insolvency™ of the debtor within three years after termination of the receivership provided that it
learnt or should have learnt of the grounds for liability after termination of the receivership, and provided that
the court did not consider a similar application in the course of the insolvency. The court may reinstate the
omitted time period for filing the application.

The court which considered the insolvency case is competent to decide on the creditor’s application. The
procedure for class actions applies.™

However, according to the procedure rules, the rules for class actions apply only if at least five persons join
the claimant's claim at the time of filing a claim with the commercial court.*® There is no guidance on which
procedure applies if less than five persons join the creditor’s application. We suppose that in such situation the
general procedure for claims applies (rather than class action rules).

If one of the creditors does not join the class action, it is likely that it would be unable to file the same
application anew.*®

If the court satisfies the application, it will issue enforcement orders in which the court includes the amounts to
be paid to each creditor, and the priority of the claims. The Law set special rules for such enforcement
proceedings. However, they do not regulate the actions a creditor may take if the controlling person makes a
payment in breach of the order of priority or to a specific creditor rather than to the bailiff, and whether a
creditor may challenge such payment or recover funds from the creditor that received them.

1.3 Liability of controlling persons if there are no funds to finance the insolvency

The amendments make it possible to hold controlling persons liable if the debtor does not have funds to
finance the insolvency.

A creditor may file a claim to recover damages in its favour from the controlling persons after the court returns
an application to declare the debtor insolvent or terminates the insolvency proceedings for lack of funds
sufficient to finance the court expenses related to the insolvency proceedings.

A controlling person is liable for damages caused by his or her actions; however, the level of liability cannot
exceed the value of the creditor’s claims against the debtor. To recover damages the creditor must prove the
circumstances set out in Article 53.1(1-3) of the Civil Code of the Russian Federation, hamely that the
controlling person acted unreasonably or in bad faith.

If there are not enough funds to finance the insolvency and the insolvency proceedings terminate for this
reason it is also possible to hold the debtor’s director or the liquidator liable for failure to file an insolvency
application.14 The tax authorities and employees or ex-employees of the debtor whose claims arise after
expiration of the time period for filing the insolvency application may file an application on these grounds. It is
unclear why creditors are not on the list of these persons.

For example, Appellate Ruling of the Moscow city court dated 18 November 2014 in case No. 33-35137/2015; Ruling
of Syktyvkar city court of the Komi Republic dated 28 August 2015 in case 2-10096/2015.

10 Article 10(4) of the Law.

1 Chapter 28.2 of the Commercial Procedure Code of the Russian Federation (“CPC”) (consideration of cases on
protection of rights and legal interests of a group of persons).

2 CPC Article 225.10.

13 pursuant to CPC Article 225.16(5) a commercial court terminates the proceedings if it finds that there is a final and
binding court decision of a commercial court on a claim for protection of rights and legal interests of a group of
persons; and the claimant did not join these proceedings and his claim is on the same subject-matter and against the
same respondent.

4 Article 10(2) of the Law.

Client Alert White & Case 3



Following important theoretical and practical issues remain open:
(@) When may a creditor file an application to recover damages?

According to the Law, a creditor which filed an insolvency petition may file an application to recover damages,
as well as “creditors in an insolvency which terminated”. The amendments do not clarify whether creditors
include only registered creditors or creditors who have filed their claims for registration in the course of an
insolvency which remained unresolved as of the date of termination of the insolvency proceedings;

(b) Is a creditor under an obligation to prove that unreasonable actions of the controlling person or his actions
in bad faith made payment to the specific creditor impossible?

(c) Do evidentiary presumptions for causing insolvency set by Article 10 of the Law apply? These
presumptions make it materially easier to prove the liability of controlling persons.

(d) May a creditor file a claim for recovery of damages from the controlling person if the court has already
decided on the same claim filed by a shareholder of the debtor, the debtor itself or another creditor on
behalf of the debtor?

A response to this question depends on whether the courts consider the creditor’s claim a derivative action for
recovery of damages caused to the debtor by actions of the controlling person (claim pursuant to Article 53.1
of the Civil Code) or a direct claim pursuant to the amendments . In the first case the creditor acts in the
interests of the debtor and after the court decides on the first such claim, no identical claims are subsequently
permitted. In the second case, every creditor acts in its own interest and may file a separate claim. Whether
the new rules or the previous rules of the law apply also depends on whether the creditor's claim is deemed to
be a derivative action or a separate claim, as discussed in more detail below.

(e) Which court has jurisdiction over cases on recovery of damages from de-facto beneficial owners of the
debtor?

Pursuant to the Law, the commercial court which considered the insolvency case has jurisdiction over
applications to recover damages caused to the debtor by its founders (shareholders), its management bodies
(or their members) or to hold them secondarily liable for the debtor’s debts.™® However, the issue of jurisdiction
in respect of applications to hold other controlling persons liable remains unresolved. The claimants may file
claims with (a) the court which considered the insolvency case (as with claims against shareholders and
directors); (b) the commercial court at the location of the debtor (if the court decides that the dispute is a
corporate dispute relating to participation in a legal entity or management of a legal entity); or (c) a general
court at the place of residence of the respondent (controlling person). Case law would show which option is
the correct one.

1.4 Liability of controlling persons of non-operating entities excluded from the URSLE

The amendments simplify holding controlling persons of non-operating companies liable.

In practice legal entities which have tax debts and/or other debts are often liquidated following mergers into
non-operating entities with no assets; or nominee directors and shareholders replace actual directors and
shareholders and the legal entity is left non-operating until it is excluded from the URSLE pursuant to an
administrative procedure.

In such situations tax authorities used to file claims with the general courts to hold controlling persons
secondarily liable for failure to file for insolvency pursuant to Article 10(2) of the Law. They referred to the
position of the Presidium of the Supreme Court of the Russian Federation.™®

However, creditors lacked any effective mechanism to hold controlling persons secondarily liable without
insolvency proceedings involving material costs for a creditor. Conducting insolvency only for the purpose of
holding controlling persons liable is not always economically effective.

This issue was resolved in the following way.

5 Article 10(5) of the Law.

6 Clause 1 of Review of court practice of the Supreme Court of the Russian Federation for the fourth quarter of 2013
(approved by the Presidium of the Supreme Court on 4 June 2014).
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First, the legislator amended the procedure for excluding insolvent non-operating legal entities from the
URSLE." Following a decision of the Constitutional Court of the Russian Federation,'® the law now provides
that commencement of insolvency proceedings precludes the legal entity from being excluded from the
URSLE as a non-operating legal entity. If insolvency proceedings commence, the commercial court must send
the ruling on registration of the insolvency application to the registration authority. The registration authority
then registers this information on commencement of insolvency proceedings in the URSLE. After this the non-
operating legal entity cannot be excluded from the URSLE, and the court considers the insolvency case.

Second, pursuant to amendments to the Law on LLCs,™ excluding a non-operating legal entity from the
URSLE leads to the same consequences as a debtor’s refusal to perform its obligations. If the controlling
persons, acting in bad faith or unreasonably, cause the legal entity to fail to perform its obligations, a creditor
may request the court to hold such persons secondarily liable for the debtor’s obligations.?’

However, the legislation on joint stock companies was not amended accordingly. It is uncertain whether the
Law on LLCs may apply by analogy if a non-operating joint stock company is excluded from the URSLE. The
rules of the Law on LLCs may potentially apply to hold liable a controlling person of a limited liability company
which merged with a joint stock company.

The issue of jurisdiction also remains open. Similar to claims for the recovery of damages filed after
termination of insolvency for lack of funds, a claim to hold controlling persons of non-operating companies
secondarily liable may be subject to the jurisdiction either of the commercial court at the location of the legal
entity (corporate dispute), or a general court at the place of residence of the controlling person.

1.5Entry of the rules on liability of controlling persons into force

On 1 September 2016 amendments to the Law regulating the definition of controlling persons (increase of the
period for which a controlling person may be held liable from two to three years before insolvency), as well as
the new evidentiary presumption entered into force.

These rules apply to applications filed after 1 September 2016,%' i.e. the law retrospectively widens the scope
of controlling persons’ liability. This gives rise to concerns as to whether the retrospective application of the
rules complies with Article 54(1) of the Constitution of the Russian Federation, which does not permit a law to
retrospectively establish or increase liability. Under Article 54(2) of the Constitution, no one may be held liable
for actions which were not an offence at the moment they were performed. According to the case law of the
Constitutional Court of the Russian Federation, this principle is universal and applies to all types of Iiability.22
Increasing liability may include aggravation of any element of liability, including fault.?

In a similar situation where new rules regulating secondary liability entered into force in 2009, the Presidium
of the Supreme Commercial Court of the Russian Federation decided that the new rules applied only if the
circumstance serving as a ground for holding controlling persons liable (for example, giving instructions,
approval or performance of a transaction on behalf of the debtor) took place after the amendments had
entered into force. If these circumstances occurred before this date, the previous rules of the Law (without the
amendments) would apply no matter when the insolvency proceedings commenced.?

Y The entity does not file accounting documents and does not exercise any operations on any bank account during the

last 12 months. Article 21.1 of Federal Law dated 8 August 2001 Ne 129-®3 “On state registration of legal entities and
individual entrepreneurs”. The registration authority may now decide to exclude a legal entity from the USRLE not only
if it does not operate but also if it is not possible to liquidate the entity for lack of necessary funds to cover the
expenses, or if the USRLE contains information marked as false for more than six months.

Resolution of the Constitutional Court dated 18 May 2015 No. 10-P.

1 Federal Law dated 8 February 1998 No. 14-FZ “On limited liability companies” (“LLC Law”).
2 Article 3 (3.1) of the LLC Law as amended by Federal Law No. 488-FZ.

2L Article 13(9) of Federal Law dated 23 June 2016 No. 222-FZ.

22 Ruling of the Constitutional Court of the Russian Federation dated 16 June 2001 No. 1-O. See Commentary to Article
54 of the Constitution of the Russian Federation (clause by clause). 2-nd edition, corrected. Ed. By V. D. Zorkin.
Norma, Infra-M, 2011. Available in Consultant Plus database.

Clause 1.1 of Resolution of the Constitutional Court of the Russian Federation dated 27 April 2001 No. 7-P.
% Federal Law dated 28 April 2009 No. 73-FZ.

% Clause 1 of the Information Letter of the Presidium of the Supreme Commercial Court of the Russian Federation
dated 27 April 2010 No. 137.

18

23
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On 28 June 2017, new rules regulating the liability of persons controlling non-operating entities excluded from
the URSLE enter into force.?® In our view, these rules should not apply to actions of controlling persons which
were performed before the amendments enter into force.

Rules of the Law regulating the liability of controlling persons after the court returns the insolvency application
or terminates insolvency proceedings for lack of funds, as well as procedures for considering applications to
hold controlling persons liable in the course of insolvency proceedings, apply if an application to hold
controlling persons liable is filed after 1 July 2017.%’

The rules regulating the procedure for the filing and consideration of applications to hold controlling persons
liable after the completion of receivership apply if the ruling on termination of receivership is rendered after
1 September 2017.%

Some of these rules are of a purely procedural nature, such as those establishing the procedure for holding
controlling persons secondarily liable before creditors are paid, or relating to applications to hold controlling
persons secondarily liable after the insolvency proceedings have been completed.” Thus, their application in
pending proceedings is acceptable because the court applies procedural rules in effect at the time the dispute
is resolved.

However, other rules may potentially be treated as increasing the liability of controlling persons.

For example, this issue arises in respect of rules which give a creditor the right to file applications for the
recovery of damages from controlling persons if an insolvency is terminated for lack of funds. If the liability of a
controlling person for damages is treated as a separate type of liability under the insolvency legislation rather
than as a civil liability for damages caused to the legal entity (which already exists), it appears that this will
constitute a new type of liability, and that its application for actions performed before the amendments enter
into force will contradict the Constitution.

The application of new evidentiary presumptions for liability as well as an increase in the number of controlling
persons who may be held liable may be considered further examples of the scope of liability for controlling
persons being widened.

2. Protection of interests of tax authorities

2.1Challenge of transactions

The amendments to the Law give additional protections to tax authorities if one challenges mandatory
payments the debtor made as preference transactions. Now these transactions may not be challenged as
preference transactions if: *°

¢ Atthe moment of payment the debtor did not have any overdue obligations to other creditors known to
the tax authority; and

¢ The amount and time of payment of the tax did not differ from the requirements set out in the law.

Further, the Supreme Court of the Russian Federation explained31 that if the tax authority did not breach the
law while collecting a mandatory payment (the mandatory payment accrued according to the law, actions on
its collection took place on time etc.), the payment may be challenged as a preference transaction only if “at
the date of payment the tax authority actually had evidence of the debtor’s overdue monetary obligations to
other creditors unpaid before commencement of the insolvency, and this gave rise to an unambiguous
conclusion of the preference in settling the claims of the public authority”. This position makes challenge of
mandatory payments as preference transactions much more difficult. However, creditors who are aware that
the debtor meets the insolvency criteria may give notice of this and of their claims to the tax authorities. This
may help to challenge mandatory payments as preference transactions.

% Article 4(1) of Federal Law dated 28 December 2016 No. 488-FZ.

2" Article 4(3) of Federal Law dated 28 December 2016 No. 488-FZ.

%8 Article 4(4) of Federal Law dated 28 December 2016 No. 488-FZ.

2 This amendment appears procedural because the grounds for liability do not change.
Article 61.4(4) of the Law.

Clause 15 of the Review.

30

31
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The Supreme Court of the Russian Federation also explained that when determining whether the amount of
the transaction exceeds the limits for transactions in the ordinary course of commercial activities under Article
61.4(2) of the Law (not more than one percent of the value of the debtor’s assets), as a general rule,
mandatory payments of different types (i.e. of different taxes) and for different accounting (tax) periods are not
a single transaction (related actions). At the same time, the withdrawal of funds under different payment
orders may be considered as a single transaction (related actions) if it is made by the same decision of the tax
authority rendered as a result of a tax inspection.*

These amendments entered into force on 1 September 2016 and apply to applications to declare transactions
invalid which are filed after 1 September 2016.

2.2 Amendments related to time limits for closing of the register of creditors

The Law now includes a rule which permits the competent state authorities to file claims for registration in the
register of creditors’ claims after the two-month period for closing the register of creditors’ claims under Article
142(1) of the Law expires.

According to the amendments, the competent state authority may file its claims during eight months from the
date the receivership commences if at the date of the closing of the register of creditors’ claims a court
decision or an act of the competent state authority required under Russian legislation to recover the claimed
debt has not been rendered or has not entered into force.*®

The Supreme Court of the Russian Federation explained that these rules introduce a special eight-month
period for the competent authority to file claims that must be confirmed by its decision or by a court decision.
This period starts running from the date that information is published about the receivership procedure being
opened in respect of the debtor.*

If the competent authority was unable to file its claims for objective reasons, the period for filing the claims is
suspended during the period for exercising tax inspections, consideration of the results of tax inspections and
appealing against the decisions taken as a result of tax inspections.

These amendments entered into force on 1 September 2016 and apply to procedures of receivership
introduced after this date.

3. Amendment of procedure of sale of the debtor’s assets

The amendments set a period during which the receiver must make an inventory of the debtor’s assets — three
months from the date of commencement of the receivership. If the debtor's assets are numerous, the receiver
may request the court considering the insolvency case to extend this period. The law has not set any such
period for inventory before and this often caused protraction of the receivership.

During the month after the inventory or valuation of the debtor’s assets is finalized (if the latter was requested
by a registered creditor or competent state authority), the receiver must provide its proposals as to the sale of
the debtor’s assets at the creditors’ meeting or to the creditors' committee.

The list of information to be included in the receiver’'s proposal was amended, and the following general
principle was set: the procedure, timing and conditions of sale of the assets must aim at the highest sale price
and must make it possible to engage the largest number of potential buyers.

Pursuant to the amendments, the procedure for selling the debtor’s assets may provide that if the debtor’s
assets are not sold at the first auction, they must be sold in separate lots starting with the new "first auction”.
In this case the time periods for the sale of the debtor's assets start running anew. This may be used to set a
more flexible procedure for the sale of the debtor’s assets where it is unclear whether the debtor’s enterprise
will be sold as a single lot or not. Furthermore, where the creditors decide at their meeting that all debtor's
assets (pledged and not pledged) should be sold in a single lot, a secured creditor may to apply to the court
for pledged and unpledged assets to be sold in separate lots if they remain unsold in a single lot. This permits
the secured creditor to appropriate pledged assets without the need to buy out unpledged assets.

%2 Clause 16 of the Review.

Article 142(4) of the Law.
Clause 12 of the Review.
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A number of amendments have been introduced to the rules of law regulating the activities of auction
organizers. Receivers used to engage specialized organizations as auction organizers to avoid liability for
breaches of the Law related to the arrangement of auctions. The case law developed an approach that
receivers must control actions taken by organizations they engage (auction organizers) in order to prevent
them from breaching the Law.* Pursuant to the amendments, engagement of an auction organizer now
requires approval at a creditors’ meeting or a creditors’ committee. Consequently, the receiver must include
information about the specialized organization he intends to engage as the auction organizer in his proposal
regarding the procedure for the sale of the debtor’s assets.

The rules regulating the obligations of auction organizers have been modified. The auction organizer must
take reasonable and necessary steps to engage potential buyers, taking into account the specifics of the
assets to be sold. Further, the auction organizer must arrange for the inspection of the debtor’s assets to be
sold at the auction and the documents confirming the debtor’s title to the assets. Inter alia, it must arrange the
inspection, making photos of the assets and copies of the documents confirming title to the assets. Auction
organizers no longer enter into agreements with participants of the auction for advance payments. An operator
of the trading platform will do this instead.

Under the previous wording of the Law the receiver could file an application with the court to approve the
procedure, timing and other conditions of sale of the debtor’s assets if the proposal for sale of the debtor’s
assets were not approved at the creditors’ meeting or the creditors’ committee within two months following the
date when the receiver provided them for approval. Now the creditor is also authorized to file such an
application with the court if its claims exceed 20% of all registered claims.

Most of these amendments entered into force on 1 September 2016 and apply in the course of insolvency
procedures commenced after this date.

4. Settlement of creditors’ claims by appropriation of the debtor’s assets

Article 142.1 has been introduced to the Law which regulates the settlement of creditors’ claims by
appropriation of the debtor’s assets.

This Article permits creditors to appropriate the debtor’s unpledged assets which are unsold at an auction if:
¢ No unpaid post-commencement obligations remain, or unsettled claims of the first and second priority;

e There are no claims which may be settled only by the payment of funds (including tax claims), or a
creditor may settle part of these claims by payment in proportion to the amount which has been
settled by appropriation;

e The claims are settled according to the priority and proportionality of the creditors’ claims.

The debtor’s assets are transferred for appropriation by the creditors pursuant to a decision at the creditors’
meeting or creditors’ committee. Creditors also approve the price of the appropriated assets. This price cannot
be less than fifty percent of the minimum price for sale of the said assets in the notice of sale at the
unsuccessful “Dutch auction”.

The receiver sends the proposal to creditors to settle their claims by appropriation of the assets approved at
the creditors’ meeting or creditors’ committee. If the number of creditors whose claims remain unsettled
exceeds fifty, notice should be published in the Unified federal register of information regarding insolvency
within five business days following approval of the receiver’'s proposal at the creditors’ meeting or creditors’
committee.

Debtors’ assets which are subject to appropriation are distributed between creditors who send their consent to
the receiver pursuant to the priority of the creditors’ claims and in proportion to the settled claims of these
creditors. A creditor who does not send timely consent to the receiver to appropriate assets and/or who does
not include information regarding the debtor’s assets is deemed to waive its right to appropriate the debtor’s
assets.

% For example, Resolution of the Supreme Court of the Russian Federation dated 18 December 2015 No. 308-AD-15-

15501 in case No. A53-571/2015.
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The Supreme Court explained in the Review that the competent authority and creditors whose claims may be
settled only by the payment of funds are not obliged to send such consent, and their claims are in any event
repaid from the funds of the creditors who appropriate the assets deposit.>®

Several creditors who send their consents to appropriate the same assets may receive these assets to joint
property.

The Supreme Court also explained that the competent authority may appropriate the debtor’s assets to settle
monetary claims which are not mandatory payments. In this case the receiver cannot request payment of the
success-fee at the expense of the competent authority. This is because settlement of the claims by the
appropriation of assets is a result of the receiver’'s unsuccessful sale of the assets. It appears that this
approach should also apply if other creditors’ claims are settled by the appropriation of the debtor’s assets.*’

The amendments also provide for a special procedure which the owner of the assets of the debtor-unitary
enterprise or founder (shareholder) of the debtor must follow to receive the debtor’s assets which remain
unsold in the course of receivership or remain after completion of the settlement of the creditors’ claims
(including by way of appropriation of the debtor’s assets).

Said procedure for the settlement of the creditors’ claims entered into force on 21 December 2016 and applies
to insolvency procedures commenced after this date.

5. Other amendments

A number of other important amendments to the Law entered into force, which are applicable in the course of
special insolvency procedures such as the insolvency of insurance companies, developers, individuals.

In general the procedure for the insolvency of insurance companies and credit institutions is increasingly
similar. Special rules regulating the insolvency of developers now apply to the construction of townhouses.
Previously, according to a decision of the Presidium of the Supreme Commercial Court,*® these rules did not
apply to townhouses, and the investors did not enjoy the priorities given under the rules regulating the
insolvency of developers. In respect of the insolvency of individuals, freezing orders over individual assets are
lifted once the procedure for debt restructuring commences. No penalties or interest accrue on any obligations
of an individual from the date he is declared insolvent, except for post-commencement claims. The law now
regulates the procedure for financing the current expenses of an individual debtor. The debtor opens a special
account for this purpose, and he may spend funds at such account without approval from the insolvency
administrator. The individual may spend no more than 50 000 rubles per month unless the court sets a higher
amount.

White & Case LLC

4 Romanov Pereulok
125009 Moscow
Russia

T +7 495 787 3000

In this publication, White & Case means the international legal practice comprising White & Case LLP, a New York State registered
limited liability partnership, White & Case LLP, a limited liability partnership incorporated under English law and all other affiliated
partnerships, companies and entities.

This publication is prepared for the general information of our clients and other interested persons. It is not, and does not attempt to be,
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UHdopmaumoHHbIN BronneTeHb | Paspellenne crniopos / baHkpoTCcTBO

O030p n3ameHeHNU B
3aKoHoaaTernibCTBe O ODaHKpPOTCTBE

Uwonb 2017 T.

ABTopbl: FOnua 3aroHek, MNMasen bynatoB, Japbs LernoBa

HacTtosawmn 063op nocBsiweH psgy nameHeHumn B degepanbHOM 3aKOHe

“O HecocTosATenbHOCTU (6aHkpoTcTBe)'! (“3aKOH”), BHECEHHbIX
cdenepanbHbIMK 3akoHamm Ne 222-03% n Ne 488-$3° ¢ yyeTom 1x TONKOBaHWS
B O630pe cyaebHOM NpaKkTUKK Mo BONpPOCcaM, CBSA3aHHbIM C y4acTUEM
YNOSTHOMOYEHHbIX OpraHoB B Aenax 0 6aHKPOTCTBE N NMPUMEHSIEMbIX B 3TUX
genax npoueaypax 6aHkpoTcTBa, yTBEpxXaeHHOM [pe3nanymom BepxoBHOro
Cyna PO 20 pekabps 2016 r. (“O630op”).

B HacTosiem 0630pe paccmaTtpusatoTcs criedylolime Hamboree BaXHble U3MEHEHWS:

e OTBETCTBEHHOCTb KOHTPONMMPYIOLLMX NUL, BAHKPOTOB, B TOM YMCIE MMEIOLLMX 3a40/MKEHHOCTL MO Hanoram,
a Takke HeAEeNCTBYOLLMX HOPUANYECKUX NNL, UCKIMOYEHHbIX N3 EQMHOro rocygapcTBeHHOro peectpa
topmandeckmx nuy (“EFPKOIT’) B agMUHMCTpaTUBHOM NOPSIOKE;

e yCuUlieHune 3alnTbl HTEPECOB roCyaapCTBEHHbIX OpraHoB npu GaHKPOTCTBe;
(] M3MeHeHne nopdaaka npoaaxu nMmyulecrtesa OOJIKHUKE;,

e M3MeHeHMWe npoLeaypbl noraweHns TpeboBaHuin KPeauToOpPOB NyTEM NPEAoCTaBMNeHNs! OTCTYMHOrO U
pacrnpeneneHns OCTaBLUErocs MMYLLIECTBA MEXAY yYpeauTensamm (y4acTHMKamm) LOSHKHUKA;

® UHble N3BMEHEHUA.

1. OTBeTCTBEHHOCTb KOHTPOJNTIMPYOLWUX nny

1.1 Cyb6cuanapHasi OTBETCTBEHHOCTb B paMKax geria o 6aHKpoTcTBe

HoBennbl HaLeneHbl Ha ycuneHne OTBETCTBEHHOCTWN KOHTPONUPYIOLLNX OOSMKHMKA WL, B NEpBY0 odepeab, B
CUTyauuax, korga nMerTcAa HenoraleHHble TpGGOBaHVIFl no obs13aTenbHbIM MnaTexam.

3akoHogaternb pacwmpun Kpyr KOHTPOJNMMPYOLWKX NnL, KOTOpble NOTeHUMarnbHO MOryT ObITb npuBrie4vyeHbl K
OTBETCTBEHHOCTW.

depepanbHbIn 3akoH “O HecocTosiTenbHOCTU (6aHkpoTcTBe)” Ne 127-D3 oT 26 okTsi6pst 2002 r.

denepanbHbin 3akoH Ne 222-®3 ot 23 mioHa 2016 r. (pea. ot 28 aekabpsa 2016 r.) “O BHeCEHUN U3MEHEHWI B
oTAernbHble 3aKoHoAaTenbHble akTbl Poccuickon degepaunmn’.

depnepanbHbin 3akoH Ne 488-P3 o1 28 nekabpsi 2016 r. “O BHeCEHUM U3MEHEHUIA B OTAENbHbIE 3aKOHOAATENbHbIE
akTbl Poccuickon depepaunmn’.


https://www.whitecase.com/law/practices/commercial-litigation
https://www.whitecase.com/law/practices/financial-restructuring-and-insolvency
https://www.whitecase.com/people/julia-zagonek
https://www.whitecase.com/people/pavel-boulatov
https://www.whitecase.com/people/daria-scheglova

K HMM Tenepb OTHOCATCS NUua, KOHTPONMPOBAaBLUME OOSPKHMKA B TEYEHNE Tpex neT A0 NPUHATMS Cya0oM
3asiBneHust 0 6aHKPOTCTBE (a He ABYX, Kak 6bino paHee)”.

Moa KaTteropuo “KOHTpOﬂVIpyPOLLI,eI'O nuua’, cornacHo M3MeHeHUaM, Takke nognagatoT nvua, UMeBLIne
BO3MOXHOCTb onpenenatb DEencTBuS OOSMKHMKA “B cuny HaxoxneHusd ¢ 4OJIKHMKOM B OTHOLLEHUAX poacTBa
WIM CBONCTBA, AOJMKHOCTHOMO MONoXeHus”. ATo AOMNONHEHNE KacaeTcs 68HKpOTCTBa rpaxagaH n MOXeT
CINyXnTb OCHOBaHMEM 114 NpuBfevYeHna K OTBETCTBEHHOCTU 6eHecbV|u.|/|apa npu 6aHKp0TCTBe HOMWHaIbHOro
aepxartend aktuBa, Hanpumep, ecrin Takoln akTuB Obin OTHYXOEH B HapyLwleHne nHtepecoB KpeanTopos.

Kpowme Toro, cornacHo nsmeHeHusM, npegnonaraeTcs, YTo AeNCTBUS PYKOBOAMUTENSA AOMKHUKA NPUBENN K ero
BaHKpPOTCTBY, €CNW OOIMKHWUK UNN €ero pyKoBOAUTENb NPUBIMEYEH K YrONOBHON, adMUHUCTPaTUBHOM
OTBETCTBEHHOCTW MIM OTBETCTBEHHOCTU 33 HANOroBble NpaBoHapyLIeHns 1 TpeboBaHnsA KpeanTopoB.,
BO3HMKLUME BCEACTBME TAKOro NpaBOHAPYLLUEHWS, COCTaBMAOT H6ombLue NonoBKHLI 0bLero pasmepa
TpeboBaHu KPeaUTOPOB TPETbEN ovepean Ha AaTy 3akpblTus peectpa TpeboBaHMn kpeauTopos. [aHHas
[JoKasaTenbCTBEHHas npe3ymnuus aensetTca onposepxmmon. OgHako, OHa CyLLEeCTBEHHO ynpowiaeT
npuBneYeHne K OTBETCTBEHHOCTUN pPyKOBOAMTENEN BaHKPOTOB, MMEIOLUX 3aJ40MKEHHOCTb MO Hanoram.

Takxke nameHunacb npouenypa npusre4vyeHusa K Cy6CVI,D,I/IapHOI7I OTBETCTBEHHOCTU B 6aHKp0TCTBe.

PaHee Ha npakTuke cyabl He paccmaTpuBany 3asiBfieHNst 0 NPUBIEYEHNN K OTBETCTBEHHOCTU
KOHTPONMPYIOLLMX JTNL| A0 3aBEPLUEHNS pacyeTa co BCEMM KpeanMTopami®, NOCKOMbKY KOHTPONMPYIoLLye nuua
HecyT cy6CuaMapHyto OTBETCTBEHHOCTb TONBKO 3@ OCTABLUMECS HemoralueHHLIMN Tpebosanusi®. To ecTb
hakTUYecky 0o 3aBepLUEHUst BCex NpoLeayp 6GaHKpOTCTBA NpUBNEYEHNE K OTBETCTBEHHOCTM
KOHTPONMUPYHOLLMX ML, BbINO HEBO3MOXHO.

CornacHo nameHeHusIM, Cya CHa4ana paccmatpuBaeT BOMpOC O Haln4unm OCHOBaHWUIN N5 OTBETCTBEHHOCTU
KOHTPpONMMpyrLwmnx nuy, n, ecnmn onpegeneHne pasmepa ortBeTCTtBEHHOCTU HEBO3MOXKHO, TO
npunocTtaHaBIIMBaeT Npon3BoaCTBO MO 3adABJ1IEHUIO A0 3aBepLUEHNA pacy4eToB C KpeanTopamMum Ui OKOH4YaHUA
paccmMoTpeHnd cygom ux TpeGOBaHMVI. Mocne HacTynneHna AaHHbIX obcToATENLCTB cya BO300OHOBNSIET
npon3BOACTBO MO 3adABJIEHNIO N yCTaHaBIIMBaeT pa3Mmep OTBETCTBEHHOCTU.

3akoHogaTenb Takke nonbiTancs pewntb Nnpobnemy Bbikyna TpebosaHui no cybeuanapHom
OTBETCTBEHHOCTU KOHTPONMPYIOLWUMU NLAMU C Lenbio n3bexaTb OTBETCTBEHHOCTY Nepes Kpeautopamu.
Tak, TpeboBaHMsA K KOHTPONMPYHOLLMM NLaM Kak Aedbutopckas 3agoSmPKeHHOCTb BKMOYanMcb B COCTaB
umyLLecTBa AOMKHMKA M NoAnexanu npoaaxe B pamkax Aena o 6aHkpoTcTee. 3avacTyio 9TO NPUBOAMIIO K
TOMY, YTO KOHTPONMpYyoLMe n1ua Unm CBA3aHHbIE C HUMK NLA BbIKynany No HU3KOM LeHe AaHHble
TpeboBaHWs, YTO UCKMOYaNo OTBETCTBEHHOCTb KOHTPOMUPYIOLLMX fUL.

CornacHo namMeHeHusiM, ecnm npon3BOACTBO MO Aelly NpuoCTaHaBIMBaeTCA AOnd uenen yCTaHOBIEHUA
pasmMmepa OTBETCTBEHHOCTU U Cy[ peLllaeT OaHHbIN BOMpPOC B MOMEHT 3aBepLueHnda gena o 6aHKpOTCTBe, TO
Cya B onpegeneHnn o 3aBepLleHnn KOHKYPCHOro npon3soactea (I/IJ'II/I O npekpalieHnn npomn3soacTea no geny
(o) 6aHKp0TCTBe) yCTaHaBIIMBaeT CyMMbl, noanexalwine B3bICKaHU0 C KOHTPOJTUPYOLWKX JNNL, B NOJb3y
KOHKPETHbIX er,D,I/ITOpOB7. Hanee KpeaonTopbl MOTYT NOJTYYUTb UCNOJTHUTENTbHbIE JNTUCTbI U OCYLLEeCTBIIATb
B3bICKaHWE B paMKax UCMOJTHUTEJ1IbHOIo npomn3BoacTBa.

M3meHeHns B NOHATUE “KOHTpONMpYoLLEro nuua” B cTatbe 2 3akoHa.

BonbLWMHCTBO Cy[0B NpMOCTaHaBNMBaNo NPou3BoACTBO MO 3aABNEHNAM O NMPUBIEYEHMN K OTBETCTBEHHOCTH
(Hanpumep, onpeaenenve BepxosHoro Cyga P® ot 28 nioHst 2016 r. Ne 302-3C16-6714; NocTtaHoBNEHNE
ApbuTtpaxHoro cyaa Mockosckoro okpyra ot 10 dpespans 2016 r. Ne ®05-795/2015; MocTtaHoBneHne ApOuTpaxHoro
cyna CeBepo-3anagHoro okpyra ot 7 aekabps 2016 Ne ®07-12268/2016), ogHako B HEKOTOPbLIX Cryyasix CyAbl
OTKa3blBanu B y4OBMNETBOPEHUM 3asiBMIEHWIA, MOCKONbKY pa3mMep OTBETCTBEHHOCTU He AoKa3aH (Hanpumep,
MoctaHoBneHue ApbutpaxHoro cyga Mosomkckoro okpyra ot 15 asrycta 2014 r. Ne A72-5012/2009;
MoctaHoBneHue denepanbHOro apouTtpaxHoro cyga LleHtpansHoro okpyra ot 28 utona 2014 r. no geny Ne A08-
147/2013).

MyHkT 4 ctaTbn 10 3akoHa.

CornacHo nyHkTy 5.3 cTaTbyn 10 3akoHa, NOMOXEHNS O B3bICKAHUW B MOMb3Yy KPEAUTOPOB MPUMEHSIOTCS, eCru
“paccMOTpeHMne 3asiBIEHNS O NPUBIIEYEHUN KOHTPOMNMPYIOLLMUX OOMKHIKA WL, K CybGcuanapHoii OTBETCTBEHHOCTH
Np1oCTaHaBNMBaNOCb B COOTBETCTBUM C NyHKTOM 5.1” cTaTbm 10 3akoHa 1 “Bonpoc o6 onpeaeneHnm pasmepa
cyGemanapHoi 0TBETCTBEHHOCTU M OTYET KOHKYPCHOTO YNpaBrisiioLero o pesynbraTtax NpoBeaeHns KOHKYPCHOro
NpoM3BOACTBA paccMaTpPUBAOTCS B 0OAHOM cyaeGHOM 3acegaHnm’.
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Ncxopsa n3 Byksbl 3akoHa, ecnm BonNpoc 0 pasmepe OTBETCTBEHHOCTU pa3peLlaeTcs A0 3aBepLleHus gena o
BaHkpoTCcTBE, TO TPEebOBaHMS K KOHTPONMPYIOLUM NULAM MO-MPEXHEMY BKIOYAOTCS B KOHKYPCHYHO Maccy 1
noanexar peanu3auuy B paMmkax gena o 6aHkporctee. OgHako Ha NpakTuke Takne CUTyaLum ManoBeposTHbI,
NockornbKy NyHKToM 4 ctatbn 10 3akoHa pasmep cybcmamapHo OTBETCTBEHHOCTM KOHTPOMNMPYHOLMX NL
YCTaHOBIEH KaK pasMep HeydoBrneTBOPEHHbIX TpeboBaHu kpeantopos. COOTBETCTBEHHO, A0 3aBEpPLUEHNS
pacyeToB C KpeaMTopamu AaHHbIN BONPOC pa3peLleH BbiTb He MoXeT. B cnyyae xe obpalueHus ¢
3asBreHneM O NpMBeYEeHNN K CybCcmMamnapHoOn OTBETCTBEHHOCTM NOCIE 3aBEPLLUEHNS PacyETOoB C
KpeauTopamm, CornacHoO U3MeHeHUsiM, NPOM3BOACTBO MO Aeny 0 6aHKPOTCTBE NpUOCTaHaBnMBaeTCa Ao
paccMOTpeHns AaHHOro 3asBneHus. B Takom cnydyae Ha OCHOBaHUM onpegeneHns 0 NpUBIeYeHUn K
cy6cuanapHoOi OTBETCTBEHHOCTU KPEAUTOPaM Taloke BbIAAITCS UCMOMHUTENbHBIE NUCTbIC.

1.2 Cy6cmanapHasa oTBETCTBEHHOCTb KOHTPONMUPYHOLWUX UL, NOocne 3aBepLUeHns
npoueayp 6aHKpoTcTBa

PaHee no 3akoHy kpeautop He Mor obpaTuUTbCS C 3adBNEHNEM O NMPUBIEYEHMN KOHTPONMPYIOLWEro nuua K
cybcmanapHo oTBETCTBEHHOCTM Noche npekpalleHus npouenypbl 6aHKpoTCTBa AomkHMKA. Ha npakTuke xe
HanoroBble opraHbl obpaluanuce B Cyabl OOLLEN oPUCONKLNA C 3aBEHUSAMN O MPUBIIEYEHMN
KOHTPONUPYHOLLMX NNl K CybcnamnapHon OTBETCTBEHHOCTU MOCHE 3aBepLUeHNs KOHKYPCHOro Npon3BOACTBA Ha
OocHoBaHWUW nyHkTa 4 ctatbun 10 3akoHa’.

CornacHo nsMeHeHusM, KpeamTop MOXeT 0bpaTUTLCH C 3asiBNEHNEM O NPUBIEYEHUN KOHTPONUPYIOLLEro
nmua k cybcuamnapHom oTBETCTBEHHOCTU 3a JoBeAeHne A0 6aHKpoTcTBa™ He noaaHee Tpex NeT ¢ MOMeHTa
3aBepLUEHNS KOHKYPCHOrO NPOM3BOACTBA, €CMNY OH y3Har Unu AormkeH Obin y3HaTb O HanMyYMM OCHOBaHWA ANs
OTBETCTBEHHOCTM NocCrie 3aBepLUeHUst KOHKYPCHOro Npou3BoaCcTBa U €CNU aHaNorMYHoe 3asBrieHne He
paccmaTpvBanock B paMmkax gena o 6aHkpotcTee. Cya MOXeT BOCCTaHOBUTb NPONYLUEHHbIA CPOK A nogayn
Takoro 3asiBNneHus.

3agaBneHne KpegunTopa pas3pellaeTcd Cygom, paHee paccMaTtpusasLimnMm Oero o 6aHKpOTCTBe, no npasunam
npouenypbl 4nd rpynnoBbiX MCKOB™ .

Mexay Tem, cornacHo npoueccyansHOMY 3aKOHOAATENbCTBY, NpaBunia Ans rpynnoBbIX NCKOB MPUMEHSIIOTCS,
TONbLKO eCnu KO AHK0 obpalleHns B apbuTpaxHbiv cyq K TpeboBaHuIo 3agBUTENS NPUCOEONHUIUCH HE MEeHee
yem naTb nuu 2. HepaspelueHHLIM 0CTaeTCs BONPOC O TOM, KakuM 06pasoM NOANEXUT PacCMOTPEHMIO
3asBreHne KpeamTopa, ecrim K Hemy NpucoeaMHUNOCL MeHee NATK nuy,. NpeacTaBnsaeTcs, YTO B TakmXx
cUTyauusix 3asiBfieHne JOMKHO paccmaTpmBaThes B 06LLENCKOBOM Nopsake (a He no npasunam Ans
rpynnoBbIX UCKOB).

Ecnu kakoi-nmbo un3 KpeanTopoB HE NPUCOEQUHAETCA K paCCMOTPEHUIO TPpynnoBOro ncka, To BepoATHO, 4YTO
OH YyXX€e Heé CMOXeT O6paTMTbCFI C aHanorn4Hbim 3aﬂBﬂeHMeM13.

B cny4yae ynosneTBopeHus 3asBneHns Cya BblAaeT UCMOMHUTENbHbIE NIUCTLI C YKa3aHWeM CYMMbl,
noanexatyen Boinnate KaxaoMmy Kpegutopy, u o4epeaHoCTU noraweHns TpebosaHun. 3akoH ycTaHaBnmsaeT
cneunanbeHble Npasuna Ans UCNonHMTENBHOro NPOM3BOACTBa MO Takum genam. OgHako 3akoH He
perynupyeT, Kaknum obpa3om KpeanTopy crefyeT 4eNCcTBOBaTb, €CNM KOHTPONMpytoLlee nmuo npons3soauTt
BbINnaTy O4HOMY U3 KPEOUTOPOB C HapyLLUEHNEM O4YepeqHOCTU KpeaAUTOPOB UNn He Yepes npuctasa, u

MyHkT 5.4 cTatbn 10 3akoHa.

Hanpumep, AnennsiuMoHHoe onpeaeneHne MockoBckoro ropogckoro cyaa ot 18 Hosbpsa 2015 r. no aeny Ne 33-
35137/2015; PeweHwne ChikTbiBKapckoro ropoackoro cyaa Pecny6nukm Komu ot 28 asrycra 2015 r. no geny Ne 2-
10096/2015.

MyHkT 4 ctatby 10 3akoHa.

naea 28.2 ApbutpaxHoro npoueccyansHoro kogekca PO (“AMK P®”) (paccMoTpeHune gen o 3awmrte npas u
3aKOHHbIX MHTEPECOB rpynnbl nun).

12 Cratbs 225.10 AMK Po.

13 CornacHo vacTu 5 ctatbu 225.16 AMK P® apOuTpaXHbIV Cya NpekpaliaeT NPon3BoACTBO MO Aeny, ECNN YCTaHOBUT,
4YTO UMEETCH NPUHATOE NO TPeBOoBaHMIO O 3aLLUTE NPaB U 3aKOHHbIX UHTEPECOB rPyMMbl JIULL U BCTYNMBLLEE B
3aKOHHYIO CUIy peLleHne apbuTpaxkHoro cyaa u UCKOBOE 3asiBNEHNE UMW 3asiBNEHNE NOLAAHO NULIOM, He
BOCMOSIb30BaBLUMMCS NPaBOM Ha NPUCOEANHEHME K JaHHOMY TPeBOBaHMIO, K TOMY )K€ OTBETYMKY U O TOM Xe
npegmere.
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BO3MOXXHO 1M OCMOPUTL TaKyto BbINnaty, Moo B3biCKaTb AEHEXHbIE CPEACTBA C MOMYyYMBLUETO
yAOBNETBOPEHUE KpeauTopa.

1.30TBeTCTBEHHOCTb KOHTPONUPYIOLWMUX NUL, B Crly4ae OTCYTCTBUSA OEHEXHbIX CpeacTB
Ha ¢pMHaHCcupoBaHue npoueayp 6aHKpoTCcTBA

N3meHeHuns yCTaHaBMBakOT BO3SMOXHOCTb NpuBrie4eHNA K OTBETCTBEHHOCTU KOHTPOJIMPYHOLWKX Ny
AOOJTXHUKOB, HE MMEeKLNX OOCTAaTOYHbIX CPEACTB Ha (bI/IHaHCVIpOBaHVIe GaHKpOTCTBa.

KpeonTtop MoxeT o6paTUTLCS C UCKOM O B3bICKAHUM B CBOO MOMb3Y YOLITKOB C KOHTPONUPYHOLLMX NUL, Nocne
BO3BpALLEHUSI CyJOM 3asiBNIEHNS O NPU3HAHUM JOSKHUKA GaHKPOTOM MW NpekpaLLeHns NponsBoaCcTBa No
Zeny o 6aHKPOTCTBE B CBSI3U C OTCYTCTBMEM CPEACTB, AOCTAaTOUHbIX A5t BO3MELLEHUsI cyaeBHbIX pacxooB
Ha npoBefeHuWe npouenyp 6aHkpoTCTBa.

KoHTponupytoLlee nuuo HeceT OTBETCTBEHHOCTb B pa3Mepe NPUYNHEHHBIX ero AeNCTBUSIMU YObITKOB, HO HE
cBblle pa3mepa TpeboBaHWi KpegmTopa K AOMMKHMKY. [Ins B3bickaHWsA yObITKOB KPEAMTOPY HY)XXHO JOKa3aTb
Hanu4yve OCHOBaHWN, NPedyCMOTPEHHbIX B NyHKTax 1-3 ctatbn 53.1 K PO, To ecTb 4YTO KOHTponupytoLLee
nvuo gencreoBano HegobpoCcoBECTHO NN HEPA3YMHO.

Takke B cnyyae 3aBeplueHus gena o 6aHKpPOTCTBE B CBA3M C OTCYTCTBMEM (PUHAHCUPOBAHMS BO3MOXHO
npuBneYeHne K cybcmanapHon oTBETCTBEHHOCTU PYKOBOAUTENS UMW NMKBUAATOPa AOMMKHMKA 3a Henogady
3asiBneHust o 6aHkpoTcTee . C 3asiBNeHMem no 3ToMy OCHOBaHMIO BHe fena 0 6aHKPOTCTBE MOTyT
06paTUTLCH YNONHOMOYEHHbLIV OpraH, paboTHUK Unn BbIBLLMI paBoTHMK JOIMKHMKA, 3a40IPKEHHOCTL nepes
KOTOpbIMM 0BpasoBanacb NOCME UCTEYEHNsI CPoKa ANs Nofayvum 3asasneHns o 6aHkpoTcTsee. 10 HeACHbIM
npuyYnHaM KpeavTop B yKa3aHHbIN CMIMCOK NUL, HE BKITHOYEH.

OcTatoTcs OTKPbITLIMK CrieaytoLLne BaXKHble TEOPETUYECKUE N NPaKTUYECKne BOMNPOChHI:
(a) C kakoro MOMeHTa y KpeanTopa BO3HMKaET NpaBo Ha UCK O B3bICKaHWUM YObITKOB?

3aKOH yCTaHaBINMBAaET, YTO C 3asiB/IEHMEM O B3bICKaHUW YObITKOB MOXET 06paTUTbLCS KpeauTop,
obpallaBLUNIiCcS C 3asiBNeHeM 0 6aHKPOTCTBE, a Takke “KpeanTopsbl B Aene o 6aHKpoTCTBe, NPOU3BOACTBO
No KOTopoMy BbINo NpekpaLleHo”. 3aKoH He YTOUHSIeT, UMEIOTCS N B BUAY TONbKO KpeauTopbl, TpeGoBaHus
KOTOPbIX BKMHOYEHbI B peecTp TpebGoBaHWUiA KpeAMTOPOB, UMK Takke KpeauTopbl, NpeacTaBmBLUMe TpeGoBaHus,
OCTaBLUMECS HEPACCMOTPEHHBbIMU Ha AaTy NpekpalleHnst Npou3BoACTBa;

(6) HyxHo nu kpegutopy Aoka3sbiBaTb NPUYNHHO-CNEACTBEHHYIO CBA3b MeXAy HeAoOpOCOBECTHBIMU UMK
HepasyMHbIMWU AENCTBUSMM KOHTPOMMPYIOLLEro Nuua 1 HEBO3MOXHOCTbLIO MoralleHus TpeboBaHuin nepes
KOHKPETHbIM KpeanTopom?

(B) an/IMeHVIMbI 1 OOKa3aTelnbCTBEHHbIe npe3ymMmnunn goseneHna o 6aHKpOTCTBa, YCTaHOBJ1€HHbIE
cratben 10 3akoHa, 3HauMTeNnbHO obneryaroLine JokasbiBaHMe OTBETCTBEHHOCTU KOHTPOJITNPYHOLWNX nmy?

(r) BnpaBe nu kpeguTop 06paTUTLCA C UCKOM O B3bICKaHMUN YOLITKOB C KOHTPOMMPYIOLLIErO Nnua, ecnm
aHanornyHbIA UCK, NOAAHHbIA OT UMEHMN OOLLECTBa Y4aCTHMKOM, CamMnM OBLLIECTBOM UK APYrMM KpeOUTOPOM,
YK€ pacCMOTpPEH cyaom?

OTBET Ha 3TOT BONPOC 3aBUCUT OT TOro, ByayT nu cyabl NpU3HaBaThb UCK KpeamTopa KOCBEHHLIM UCKOM O
B3bICKaHMWN yObITKOB, MPUYMHEHHbIX 0OLLECTBY AEACTBUSIMU KOHTPONMpYytoLero nuua (uck no cratebe 53.1 MK
P®), nnubo xe caMocTosATENbHLIM UCKOM, NPaBO Ha KOTOPLIM NpegocTaBneHo 3akoHom. B nepsom cnyyae
KpeauTop AeNCTBYET B UHTEpecax JOIKHMKA, 1 NOCNe pacCMOTPEHUS NEPBOro 1cka nocneayoLume
NMOEHTUYHbIE UCKN HE MOTYT ObITb 3asiBreHbl APYrMMK NiLaMu, BO BTOPOM Criyqae — KaXabl Kpegutop
[encTByeT B CBOEM MHTEpPECE U MOXET 3asBNSATb OTAENbHbIN UCK. [pupoaa ucka kpeauTopa Takke umeet
3Ha4YeHue A1s NPUMEHEHMs 3aKoHO4aTeNnbCTBa BO BPEMEHM, Kak NOAPOOHEE U3NOXKEHO HUXKE.

(o) Kakomy cyay noaBefOMCTBEHHO W MOACYAHO Aero O B3biCKaHMM YObITKOB € dhakTnieckmx beHedunumnapos
[OIMKHNKa?

1 MywmkT 2 cTatbu 10 3akoHa.
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3aKkoH ycTaHaBnMBaeT, YTO 3asiBNieHMe O B3bICKaHWNW YObITKOB, NPUYNHEHHBIX AOIDKHUKY €ro y4peauTensmMmm
(yyacTHMKamu) Unu ero opraHamu ynpasneHus (YrieHamu ero opraHoB yNpasreHns) Unv O NpUBAEYEHUN nx K
cybeuanapHom OTBETCTBEHHOCTU, NOANEXUT paspeLleHnio apbuTpaxHsiM CyaoM, paccMmaTpyBaBLLUMM AENO O
6aHkpoTcTBe'. OHaKO BOMPOC O KOMMNETEHTHOM Cy/le ANS PACCMOTPEHWS 3asiBMEHUIA O NPUBNEYEHUM K
OTBETCTBEHHOCTU MHbIX KOHTPONUPYIOLLMX NN, He yperynupoBaH. NcTtusl moryT obpatutecs B: (a) cya,
paccMaTpvBaBLUMIA Aerno 0 6aHKPOTCTBE AOIMKHMKA (MO aHanormm ¢ UCKamm K y4acTHUKaM 1 AMpekTopam);

(6) apbuTpaxHbIn cyn No MECTY HaxXoXAEHUS AOIMKHMKA (€CNU CYA PeLUnT, Y4TO Crop SBnseTcs
KOpnopaTUBHbLIM, MOCKOSbKY OH CBSA3aH C y4acTMeM B HOPUOUYECKOM MNULE UIW YyNpaBneHum um); unu (B) cya
o6LLel rpUCONKLUN MO MECTY XUTEMNbCTBa OTBETYMKA-KOHTpONMpyoLwero nuua. MNpakTrka oTBETUT, Kakon U3
BapMaHTOB SABNSETCS NPaBUIbHbIM.

1.4 OTBETCTBEHHOCTb KOHTPONUPYIOLMX NUL HeOeACTBYHOLWMX NNL, UCKITHOUYEHHbIX U3
ErPIONn

N3meHeHus 3akoHo4aTeNnbCTBa YNPOLLAT NPUBAEYEHME K OTBETCTBEHHOCTM KOHTPONMPYOLUX NNL
HeJenCTBYHOLWNX KOMMNaHUNA.

Ha npakTuke Wwmpoko ncnonb3oBasncst cnocod nNukengauumn puandeckmx nuu, MMerLnx 3a0mKeHHOCTb No
Hanoram u/unu NHyH KPeaNTOPCKYI0 3aA0MKEHHOCTb, NyTEM NPUCOEOMHEHUS K NMLaM, HE UMEIOLLMM KaKoro-
nnbo nmylecTea 1 He BeOyLLMM AEATENbHOCTb, MO0 CMEHY KOHTPOMMPYIOLLMX MNNL, KOMNaHMK Ha
HOMMHaIbHbIX Y4aCTHUKOB U ANPEKTOPOB, OCTABIEHNE TaKoro nuua 6e30encTByOLLNM U OXUGaHNe ero
nckrntodeHnst n3 EMPHOJT kak HegencTBytoLEero nuua B agMMHUCTPATUBHOM MOpPSAKeE.

HanoroBble opraHbl B TakMx cMTyaumsix obpallanmcb B Cyabl OBLLEN PUCAMKLNM C UCKaMKU O NPUBIIEYEHUN
KOHTPONMpPYOLMX NALL K cyOcnanapHoi OTBETCTBEHHOCTM 3a Henogady 3asiBNeHus 0 0aHKpOTCTBE Ha
ocHoBaHuM nyHkTa 2 ctatbn 10 3akoHa, cebinasch Ha nosuuuio MNpesnanyma BepxosHoro Cyaa P,

OpaHako y KpeaMTopoB OTCYTCTBOBAN ASNCTBYOLWUN MEXaHWU3M A58 NpUBNeYeHns K cybcngnapHom
OTBETCTBEHHOCTU KOHTponupyowux nuy, 6e3 nposegeHus npouedyp 6aHkpoTtctea, 4to Tpebosano
3HauUTEmNbHbIX PACXOAO0B CO CTOPOHBI KpeauTopa, 1 OCyLLIECTBIIEHME YEro UCKIIYMTENBHO ANd Lenen
NpUBNEYeHNst K OTBETCTBEHHOCTW KOHTPONUPYIOLLUX NUL, HE BCerga SKOHOMUYECKH LienecoobpasHo.

[aHHasa npobnema Obina pelleHa crnegyrowmm o6pasom.

Bo-nepsblix, bbina ckoppekTupoBaHa npoueaypa ucknodeHms ns EMPHOJ HegencTeyoLWMX OPUANYECKUX
', oTBeyaloLLmMX NprU3Hakam 6aHkpoTcTea. Creays npaBoBoi nosvuLmn KoHcTUTyLmoHHoro Cyaa PO™,
3aKoHodaTernbHO 3aKkpenneHo, YTo Bo3byxxaeHune gena o 6aHKpOTCTBE NPENATCTBYET UCKITIOYEHWIO
HepencTaytowero nuua ns EMPKOJ. Tak, B cnyyae Bo3byxaeHns gena o 6aHKpoTcTBe apbuTpaKHbIn cyq
OOIMKEH HanpaBuUTb B PErMcTpUpYoLWnin opraH onpeaeneHne 0 NPUHATUM 3asiBNeHUs O NPU3HaHUW OOIMKHUKa
©aHKpPOTOM, Ha OCHOBaHUK Yero perncTpupyowwmin oprad sHocut B EMPHOJT cBeaeHns o Bo3GykaeHun
NpoM3BOACTBa Mo Aeny o 6aHkpoTcTBe. [Tocne aToro HeAencTByoLWee KPUaNYeckoe nMLUo He UCKNoYaeTcs
n3 ErPKOJI, a cyn paccmatpumBaeT geno o ero 6aHkpoTCcTBe.

Bo-BTOpbIX, BHECEHbI M3MeHeHNMs B 3akoH 06 OO0™, ycTaHaBNMBalOWME, YTO UCKITIOYEHNE HeeliCTBYIOLLIEro
topuandeckoro nuua ua EMPKOJT BneyeT Te e NocneacTsus, YTO U OTKa3 J0IMKHMKA OT UCTIONHEHUS
obsi3aTenbeTB. Ecnn HencnonHeHne 06s3aTenbCTB 06LecTBa 0GYCNOBIIEHO TEM, YTO KOHTPONMPYOLLME Nuua

15 MyHkT 5 ctatbm 10 3akoHa.

M. 1 O63opa cynebHow npakTukm BepxosHoro Cyaa Poccuiickon ®enepauun 3a 4eTBepThin kBaptan 2013 roga (yTB.
Mpesngnymom BepxosHoro Cyaa P® 4 nioHa 2014 r.).

JInuo He npeacTaBnseT AOKYMEHTbI OTYETHOCTU M He OCYLLLeCTBNSAET onepaummn xoTs 6bl no ogHOMYy 6aHKOBCKOMY
cueTy B TedeHue nocnegHux 12 mecaues. Ctatbsa 21.1 ®egepanbHoro 3akoHa ot 8 asrycta 2001 r. Ne 129-93 “O
rocyaapCTBEHHON perucTpaumm 1pruanyecknx Ny n HAMBUAyaneHbIX npegnpuHnmatenein”. Takke Tenepb
PErNCTPUPYHOLLNIA OpraH BnpaBe NPUHSTL peLleHne 0 NPeACTOSILEM UCKMYEHM topugnyeckoro nuua ns EMPHOJT He
TONbKO B CryYasiX, Korga oHo sBnsieTcs akTUYeckn NpekpaTUBLLMM OEATENbHOCTb, HO U B Crly4asxX HEBO3MOXHOCTM
€ero nuksuaauum BBmay OTCyTCTBUS HEOBXOAMMbIX CPEACTB Ha MOKPbITME PAcxoAdoB., a Takke Hanuuna B EMPHOJT
CBEeAEHWUI, B OTHOLLEHUW KOTOPbIX BHECEHA 3anuncb 06 X HeJOCTOBEPHOCTU — B TeveHne bGonee Yem LecTn MecsLes
C MOMEHTa BHECEHWS TaKow 3anvcu.

MocTtaHosneHne KoHctutyumorHHoro Cyna P® ot 18 mas 2015r. Ne 10-M1.

depnepanbHbin 3akoH oT 8 deBpans 1998 r. Ne 14-d3 “O6 obLyecTBax ¢ OrpaHU4EHHOM OTBETCTBEHHOCTLIO” (“3aKOH
06 000").
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[leficTBOBany Heo6POCOBECTHO UMM HEPA3yMHO, TO MO 3asBMNEHUNI0 KpeauTopa Ha Takux N, MoXeT BbliTb
BO3MoXeHa cybcuanapHasi OTBETCTBEHHOCTb MO 06513aTeNbCTBAM AOMMKHMKA ™.

Mpu 3TOM aHanNoOrM4YHble N3MEHEHNS B 3aKOHOAATENBLCTBO 00 aKLMOHEPHbIX 06LecTBax He BHeCceHbl. Bonpoc
0 BO3MOXHOCTU NpuMeHeHnst HopMbl 3akoHa 06 OOO no aHanorum B criydae ucknioveHunst ns EFPHOJI
He[eNCTBYIOLErO akUMOHEPHOro 0bLLECTBA He SBRSIETCA OAHO3HAYHbIM. [loTeHumansHo HopMbl 3akoHa 06
00O MoryT NPUMEHNATLCS B CryYae, eCrivi KOHTPONMpPYHoLLEe ML 06LLEeCcTBa C OrpaHUYEHHO
OTBETCTBEHHOCTbO, MPUCOEONHMBLLIETOCS K aKLMOHEPHOMY OBLLECTBY, COBEPLUMIIO AENCTBUS, SBNSIOLLMECS
OCHOBaHMWEM [f1s1 OTBETCTBEHHOCTM.

OTKpbITbIM TaKXXe OCTaeTCs BONPOC 0 NoABeAOMCTBEHHOCTU M NogcyaHoCTW. [1o aHanornm ¢ Mckom o
B3bICKaHMW yObITKOB, 3asiBNIeHHbIM MOCHe 3aBepLueHns 6GaHKpPOTCTBa B CBA3M C OTCYTCTBMEM
PUHAHCMPOBAaHWS, UCK O NPUBIIEYEHNN K CyOCMAMAPHON OTBETCTBEHHOCTN KOHTPOMMPYHOLLMX MnL
HeeNCTBYHOLLMX OOIMKHUKOB MOXeT ObliTb NOABEAOMCTBEHEH NMOO apbuTpaKHOMY cyay No MecTy
HaxoxgeHus obLecTBa (kopnopaTuBHBIN cnop), NMMBo cyay O6LLen IPUCOUKLMN MO MECTY XUTenbcTBa
KOHTpONupytoLero nuua.

15 BCTyﬂﬂeHMe B CUIMY HOPpM 00 OTBETCTBEHHOCTHU KOHTPONUPYHOLWUX NN

1 ceHTa0psa 2016 r. BCTYNUNM B cUiy M3MeHeHUs1 B 3aKOH, KacalLmMecs MOHATUS KOHTPONUPYIOLLEro nuua
(yBenu4yeHune ¢ AByx 40 Tpex NneT Ao 6aHKPOTCTBa CpoKa, B TEYEHME KOTOPOro KOHTPOMMpYHOLLLEE NMLO
OTBeYaeT 3a CoBepLUEHHble JeNCTBUSA), a TakKe HOBOW AoKa3aTeNbCTBEHHON Npe3yMnuun.

[laHHble HOPMbI MPUMEHSIOTCS B OTHOLLIEHWMW 3asiBIEHWIA, MOAAHHBIX nocne 1 ceHTsiGpst 2016 1.2, T.e.
PETPOCNEKTMBHO yCUIieHa OTBETCTBEHHOCTb KOHTPONMPYOLWMX Ny, B cBA3M ¢ 3TMM BO3HMKaET BOMPOC O
COOTBETCTBUM AAHHbIX NONoXxeHun Yactn 1 ctatbn 54 KoHctutyuumn Poccuiickon ®epepaumm, He
[Jonyckarllen obpaTHoe OeNCTBUE 3aKOHa, YCTaHaBNMBAKOLLETO UMM OTAMYaLWero OTBETCTBEHHOCTb.
CornacHo vactu 2 ctatbh 54 KOHCTUTYLMN, HAKTO HE MOXET HECTM OTBETCTBEHHOCTb 3a AesiHMe, KOTOpPOoE B
MOMEHT €ro CoOBepLUEHUS He NPU3HABanoch NpaBoHapyLweHnem. Kak cnegyeT u3 npakTukm
KoHcTuTyumoHHoro Cyga P®, aaHHbIN NpUHLMN SBNSETCA YHUBEPCAlibHbIM U KacaeTcs BCEX BUAOB
OTBETCTBEHHOCTU?. OTAIrYEHNE OTBETCTBEHHOCTU MOXET KacaTbCs 1I060ro U3 aNneMeHTOB CocTaBa
NpaBOHAaPYLLEHWS!, B TOM YMCHE BUHbI>.

B aHanorn4yHowm cutyaummn npu BCTYMMEHUN B CUITY HOBOW pedakumm NonoxXeHun o cybecuanapHom
oTBeTcTBEHHOCTM B 2009 ro,u,y24 Mpe3nanym BAC P® paszbacHum, 4TO NOMNOXEHUS MPUMEHSIIOTCS B HOBOM
pefakuun, ecnv obCcToATENbCTBA, SABNALMECS OCHOBAHUEM ANl NPUBIEYEHUS] KOHTPOMNMPYOLMX NNLL K
Takon OTBETCTBEHHOCTM (HanpuMep, Aadva ykasaHui SOIMKHUKY, 00o0bpeHne nnm coBepLueHne CAENKN OT
UMEHU JOIKHMKA), UMeNnn MecTo nocre AHSA BCTYNNEHNs B cuny nameHeHuin. Ecnu xe gaHHble
o6CcTOATENBLCTBA MPOU3OLLNN A0 3TOr0, TO MPUMEHEHMIO NOANEXanu NonoxeHns 3akoHa B pegakumm,
OeVCcTBOBaBLUEN 40 BCTYNNEHMS B CUITY M3MEHEHMIN, HE3ABMCMMO OT AaTbl BO30yXXaeHMs Npon3BoacTea no
peny o 6aHkpoTcTBE .

C 28 nioHsa 2017 1. BCTYyNakT B CUITY UBMEHEHUS, PETYININPYIOLLNE OTBETCTBEHHOCTb KOHTPONMMPYHOLWLMX 1LY
He4enCTBYHOLMX KOMMNaHUW, UCKMIOYEHHbIX U3 ErPON%. MpencraBngaeTcs, YTO AaHHbIE HOPMbl HE AOSMKHbI
NPUMEHATLCS K AENCTBUSIM KOHTPOIUPYHOLLIMX JTNL,, COBEPLLEHHbIM 00 OHSA BCTYNNEHUS U3MEHEHUI B CUITY.

MonoxeHust 3akoHa, yCTaHaBnmBaruwime BO3MOXHOCTb npuerie4eHNUA K OTBETCTBEHHOCTU KOHTPOJTMPYHOLLNX
1y B CliyYae BOo3BpalleHuna 3adaBeHnda o 63HKpOTCTBe nnu npekpawleHna npouenyp 6aHKpOTCTBa B CBA3U C
OTCyTCTBMEM C*)I/IHaHCI/IDOBaHI/IFl, a Takxe npouenypy paccMoTpeHus 3asBMeHN O npuBrevyeHnn K

20 MyHkT 3.1 cTaten 3 3akoHa 06 OO0 B pepakuum PegepanbHoOro 3akoHa Ne 488-d3.

MyHkT 9 ctaThun 13 ®enepanbHOro 3akoHa ot 23 mioHs 2016 r. Ne 222-93.

Onpepgenenune KoHcTuTyumoHHoro cyaa P® ot 16 aueapsa 2001 r. Ne 1-O. CM. KommeHTapuii k ctatbe 54
KoHcTnTyumm Poccuiickon depepaumm (noctaTenHbin) (2-e nsgaHue, nepecMoTpeHHoe) (nog pea. B.[. 3opbkuHa)
(“Hopma”, “Undppa-M”, 2011). OocTtyneH B CMC KoHcynbTaHT lMntoc.

MyHkT 1.1. MocTtaHosneHusa KoHctutyuuorHoro Cyaa P® ot 27 anpens 2001 r. Ne 7-T1.
depepanbHbivi 3akoH oT 28 anpens 2009 r. Ne 73-93.

MyHkT 1 MHpopmaumnoHHoro nucbma Mpesngnyma BAC PP ot 27 anpensa 2010 r. Ne 137.
MyHkT 1 cTaTbn 4 PepgepancHOro 3akoHa ot 28 aekabps 2016 r. Ne 488-$3.
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OTBETCTBEHHOCTU KOHTPONUPYIOLWNX NUL, B pamkax gerna o 6aHKpOoTCTBE, NPUMEHSIOTCS K 3aABMEHNSM O
NPUBIIEYEHUM K OTBETCTBEHHOCTM, NOAaHHLIM nocre 1 nons 2017 r.?’

Hopmbl, perynupytoLime npouenypy nogadv U pacCMoOTPeHUs 3asiBNIEHNs O MPUBIIEYEHUIN K OTBETCTBEHHOCTU
KOHTPOSNUPYHOLLMX NNLL MOCe 3aBEPLLEHUS] KOHKYPCHOIO NPON3BOACTBA, MPUMEHUMbI, eCNK onpeaerieHne o
3aBepLUEHUM NPoLieypPbl KOHKYPCHOFO MPON3BOACTBA BbIHECEHO nocrie 1 ceHTsiops 2017 1.2

YacTb AaHHbIX HOPM HOCUT UCKIOUMTENBHO NPOLECCyarnbHbIA XapakTep, Hanpuvep, perynupytoLime
npoueaypy NpuBneYeHns K cybcmanapHom oTBETCTBEHHOCTM 0 3aBEPLUEHUSI PaCYeTOB C KpeauTopamu unm
€ BO3MOXHOCTb 06palLleHusi C 3asiBMeHeM O NpMBreYeHnn K cybcuanapHom OTBETCTBEHHOCTH Nocre
3aBeplUeHus Aena o 6aHkpoTcTBe’. COOTBETCTBEHHO, UX NPUMEHEHNE B CYLLECTBYIOLMX AenaXx AonyCTUMO,
NMOCKOSbKY Cy[ NPUMEHSIET NpoLeccyarnbHble HOPMbI, AEACTBYOLLNE B MOMEHT pa3peLleHnst criopa.

Me>+<p,y TEeM, NHbl€ HOPMbl MOTYT NOTEHLUMAlIbHO pacCMaTpuBaTbCA KaK OoTAr4yarwmne otBeTCTBEHHOCTb
KOHTPOJTMPYHOLWNX JNLL.

Hanpvmep, STOT BONPOC BO3HUKAET B OTHOLLEHUN HOPM, HaAENAILWMX KpeamMTopa NpaBoM Ha UCK O
B3bICKaHMUW YObITKOB C KOHTPOMUPYIOLLMX NWL, B CrlyYae 3aBepLueHns 6aHKpoTCTBa NO NPUYNHE OTCYTCTBUSA
dunHaHcmpoBaHus. Ecnv oTBETCTBEHHOCTb KOHTpONUpYoLWero nuua 3a ybblTkm ByaeT paccmaTpmBaThbCs Kak
0CcoObIi BUO OTBETCTBEHHOCTW, YCTAHOBMNEHHOM 3aKOHOA4ATENbCTBOM O BAHKPOTCTBE, a He KakK yXxe
CyLLecTByoLLas rpaykgaHCKONpaBoBas OTBETCTBEHHOCTb 3a YObITKA, MPUYNHEHHbIE IOPUAMYECKOMY N1Ly, TO
NpeacTaBnAeTCs, YTO 3TO HOBbIN BUAO OTBETCTBEHHOCTU U €ro MPUMEHEHWE K AeSHUSM, COBEPLUEHHbIM A0
BCTYMMEHUSA B CUNY U3MEHEHWUIA, HEKOHCTUTYLIMOHHO.

I'IpmmeHeHme HOBbIX AOKa3aTEJIbCTBEHHbIX I'Ipe3yMﬂLl,VIIZ Hann4na otBeTCTBEHHOCTU, a TaKkKe paclunpeHne
Kpyra KOHTpPOJIMPYHLWKX Ny, KOTOpble MOryT ObITb npuBJie4eHbl K OTBETCTBEHHOCTU, TaKXKe NoTeHunarnbHO
MOXET pacCMaTpmnBaTbCA KaK OoTAr4arwiee oTBeTCTBEHHOCTb KOHTPOITUPYOLWNX JNLL.

2. 3awuTa MHTepecoB HaNoroBbixX opraHoB

2.1 OcnapuBaHue caenok

M3meHeHus B 3akoHe npeaoctaBmin OONOJTHUTENbHYHO 3alMUTy HaNoOroBbiM opraHam npu ocnapmBaHumn
CoBepLEHHbIX AOJHXHNKOM obsi3aTeNbHLIX NIIATEXEN Kak CAENoK C npeanoyvyTeHnem. Tenepb CAeqnkKu no
ynnarte obs13aTenbHbIX NNaTexemn He MOryT ObITb OCINOpeHbl KaK cOeNikn € npeanoyYTeHnem, ecnm3°:

e Ha MOMEHT nnarexa y OOJIKHUKa He ObINTO 3BECTHbIX HanoroBomy opraHy obsi3aTenbLCTB nepen
apyrumun Kpeantopamu, CpoK UCMOJTHEHNUA KOTOPbIX HACTynui; n

e  LCMOJSTHEHNE HanoroBon 0683aHHOCTM He OTNnYanoch no CpOKaM 1 pasmMepy OT onpeaesieHHbIX B
3akoHO4aTerbCTBe.

BepxoBHbiit Cya PO [JONOMHUTENLHO Pa3bACHUM®, Y4TO MIaTeX HaNoroBOMY OpraHy MOXeT 6biTb OCMOpeH
Kak caernka ¢ npegnoyTeHMem B CUTyaLusix, Korga opraHoM, OCYLLECTBSIOLMM B3biCKaHne 0ba3aTernbHbIX
nnaTexen, He AONYLEHO HapyLeHne TpeboBaHui 3akoHo4aTeNbCTBA (0653aTENbHbIE NNATEXM HAaYMUCHEHBI B
COOTBETCTBMU C 3aKOHOM, AEWCTBUSA MO UX B3bICKAHWNIO COBEPLUEHbI B YCTAHOBIIEHHbLIE CPOKM U T.M.), TONbKO
npw yCroBuK, YTO “Ha MOMEHT UCMNOSHEHMS 06A3aHHOCTM MO ynraTe ob6sa3aTenbHbIX NaTeXen B ero
pacnopsiKeHnn 4eNCTBUTENBHO MMENUCH CBEAEHUSI O HANNYMM Y OOIMKHUKA YXKE NPOCPOYEHHBIX OEHEXHbIX
00653aTenbCTB Nepes KOHKYPCHLIMW KpeauTopamm, KoTopble He Obinu noralueHsbl 4o Bo30yxaeHust gena o
BGaHKpOTCTBE, YTO MO3BONSANO cAeNaTh OAHO3HAYHbIN BbIBOA O NMOMYyYEHUM NPearnodTeHns npm
yOOBNETBOPEHUN NYyONMYHbLIX TpeboBaHMA”. [JaHHOE pa3bsACHEHWE 3HAUUTENBHO YCINOXHAET OcrnapuBaHme
ob6s3aTenbHbIX NaTeXen kak CAENoK ¢ npeanovTeHneM. Mexay TeM, KpeauTopsl, obnagatowime cBeaeHUs MM
O TOM, YTO JOSPKHMK OTBEYAET NpU3HaKam HemnmnaTexecnocobHOCTU, MOTyT U3BECTUTbL HANOroBbIA OpraH o

27 MyHkT 3 cTatbn 4 PenepanbHOro 3akoHa ot 28 aekabpsi 2016 r.

MyHkT 4 cTaTbn 4 PegepancHOro 3akoHa ot 28 aekabps 2016 r. Ne 488-$3.

[laHHOe n3meHeHne NpeacTaBnseTcA npoueccyarnbHbIM, MNOCKOJSIbKY MUSMEHEHUA B COCTaB AnA npmuBne4vyeHna K
OTBETCTBEHHOCTU OTCYTCTBYIOT.

MyHKT 4 cTaTtby 61.4 3akoHa.
MyHkT 15 O630pa.
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CBOMX TpeboBaHMsX 1 O AaHHOM OBCTOoATENLCTBE, YTOOLI BNOCNEACTBMM cAeNaTh BO3MOXHbBIM OCnapvBaHue
obs3aTenbHbIX NIATEXEN Kak CAENOK C NPeanoYTEHNEM.

Takke BepxoBHbii Cyg PO pasbsacHun, 4To npu onpegeneHuu, NpeBbILWAEeT v Cymma COENKM NOpor CAENOK,
COBEpLUEHHbIX B NpoLecce 00bIMHOM XO3AWCTBEHHON AEATENBHOCTU, YCTAHOBMEHHbIV NYHKTOM 2 cTaTtbn 61.4
3akoHa (He Gonee O0gHOro NPoLeHTa OT CTOMMOCTM aKTMBOB JOJPKHMKA), MO 06LleMy npaBuny, B Ka4ecTBe
€[VHOW cAenkun (B3aMMOCBSA3aHHbIX ENCTBUI) HE MOXET paccMaTpmBaTbCs CNMcaHne OEHEXHbIX CPeACTB Mo
HECKOIbKMM NNaTEeXHbIM AOKYMEHTaM, KOTOPbIE OTHOCATCA K 0093aTenbHbIM NiaTexxam pa3Horo Buaa
(OTHOCATCS K pa3HbIM Hanoram) 1 pasnMyHbiM OTYETHBIM (HANoroBbIM) Nneprogam. B To e Bpems B KayecTBe
€e[VHOW caenku (B3aMMOCBSA3aHHbIX ENCTBUI) cnedyeT paccMaTpmBaTh CNMcaHe OEHEXHbIX CPEACTB
pa3HbIMW MATEXHbIMU JOKYMEHTAMM, HO BO UCTIONTHEHNE OLHOMO PELLEHUS HANOroBOro opraHa, NPUHATOro
no pesynbTaTam HanoroBon nposepmsz.

[aHHble nameHeHns BcTynunu B cuny 1 ceHTabpsa 2016 r. u NPUMEHSIIOTCS K 3asiBNEHMAM O MPU3HaHUK
HedenCTBUTENbHLIMU CAENOK, NoAaHHbIM nocrne 1 ceHTabpsa 2016 .

2.2 A3MeHeHu1s1 B OTHOLLEHUN CPOKOB 3aKpbITUSI peecTpa TpeboBaHMI KpeaUTOpoB

B 3akoH BBegeHO NonoxeHue, npegocTaBnAaoLLee BO3MOXHOCTb YNOMHOMOYEHHbIM OpraHaMm 3asiBNdaTb
TpeboBaHus K BKINIOYEHWIO B peecTp TpeboBaHWi KpeaMTOpOB 3a NpedenamMmm ABYXMECAYHOIo Cpoka 3aKpbITUs
peecTpa TpeboBaHUIN KPeAUTOPOB, YCTAHOBMEHHOIO NyHKTOM 1 cTaTbn 142 3akoHa.

CornacHo nameHeHusIM, YNOorTHOMOYEHHbI roCyaapCTBEHHLIN OpraH Bnpaee 3asiBUTb CBOM TpeboBaHus B
TeYeHne BOCbMU MECSLIEB C AaThbl BBEAEHUS KOHKYPCHOIO NPOM3BOACTBA B Cllyyae, €CIu Ha AeHb 3aKpbiTUs
peecTpa TpeboBaHUI KPeaUTOPOB He BblIHECEH NGO HE BCTYNWI B CUNY CYyAEeOHLIN aKkT Unu akT
YNOTHOMOYEHHOIO rOCy4apCTBEHHOrO OpraHa, Hanm4yme KOToporo B COOTBETCTBUM C 3aKOHOAATENLCTBOM
Poccuiickonn depepaumm sBnsaetcst 06s3aTenbHbIM AN BbISBIIEHUS 3a40JPKEHHOCTU, B OTHOLLIEHMN KOTOPOM
npeabsiBEHbl COOTBETCTBYIOLME TpeBGoBaHus >,

BepxoBHbIi Cya P® pasbAcHU, YTO AaHHbIMU U3MEHEHNSMI BBOOUTCS cneuunarnbHblii BOCbMUMECSYHbIN
CpOK Ans 3asBrneHnst TpeboBaHMM yNONMHOMOYEHHOIO OpraHa, KoTopble A0MKHbI ObiTb NOATBEPXKAEHbI ET0
pELLUEHNEM UIN pELLEHMEM CyAa, HAYUHAKLLNIA TeYb CO AHS OMyOnMKoBaHWsl cBeAEHMIN 06 OTKPLITUM B
OTHOLLIEHMM JOMKHMKA NpoLeaypbl KOHKYPCHOMoO npow350n0T3a34.

Mpv 3TOM €cnu y YNorTHOMOYEHHOTO OpraHa MMeNUCb OGbEKTUBHbBIE NPENATCTBUSA ANS NPeabsBIeHUs
TpeGoBaHWiA, TO NEPUOADI, CBSA3aHHbIE C MPOBEAEHVNEM MEPONPUATUIA HANTOrOBOTO KOHTPOIS, PACCMOTPEHNEM
pe3ynbTaToB HANoroBoOW NMPOBEPKM, anesssLMOHHON Kanobbl Ha NPUHATOE Mo ee pe3ysibTatam peLleHne, He
BKITIOYAIOTCS B YKa3aHHbI CPOK A5 3asiBIieHNs TpeGoBaHWi 1 ero TeYeHne npuocTaHaBnvMBaeTCsl.

[aHHble nameHeHus BCTynunu B cuny 1 ceHTsopsa 2016 r. u NpUMEHSIOTCA B OTHOLLEHUU Npoueayp
KOHKYPCHOro Npon3BOACTBA, BBEAEHHbLIX HAa4YMHas C yka3aHHOW AaThbl.

3. U3meHeHuMe nopsigka npogaxu MMyLLecTBa AOJDKHUKA

M3ameHeHuammn YCTaHOBJ1€H CPOK, B KOTOprVI KOHKprHbIVI yI'IpaBJ'IFII'OLLI,VIﬂ AOJ1XEeH NpoBECTU MHBEHTapKU3aLuuto
nmvyuiecTtea OJTKHUKa — Tpu Mecsdua C AaTbl BBEAEHUA KOHKYPCHOro npon3soacTea. B Clny4ae 3Ha4YnTesibHOro
obbema nvyiecTtea OOJIKHUKA, KOHKprHbIVI yl'lpaBJ'IFHOLLI,VIﬂ Brnpase O6paTI/ITbCFI B CyA, paCCManI/IBalOLLI,VWI
aeno o 6aHKpOTCTBe, C 3asdBlieHneM o npoasieHnn 3Toro cpoka. PaHblue 3aKoH He onpependan HUKakoro cpoka
ana npoeegeHnda MnHBeHTapu3aumm, 4To 3a4acTtyro NpnuBOoAUIIO K 3aTdArmBaHUIO npouenypbl KOHKYPCHOro
npon3soacTea.

B TeueHne ogHOro mecsua ¢ AaTbl OKOHYaHUSt MIHBEHTapU3aUmMmn Uy OLeHKN MMYLLECTBA AOMKHUKA, eCrv OHa
npoBoamnacb no TpeboBaHWio KOHKYPCHOrO KpeauTopa Ui YNoiHOMOYEHHOIO opraHa, KOHKYPCHbIN
yNpaBnsioLWmMiA NpeAcTaBnseT cobpaHnio KpeaMTOPOB MM B KOMUTET KPEAMTOPOB ANS YTBEPXKOEHUS CBOU
NpeanoXeHns 0 NOpsiAKe NPOAAXKU UMYLLECTBA AOMMKHUKA.

% TMywkT 16 O630pa.

MyHkT 4 cTatbn 142 3akoHa.
MyHkT 12 O6G30pa.

33

34
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HekoTopble [OMNOMHEHNsi BHECEHbI B NepeYveHb CBeAEHWIN, KOTopble NoaiexaTt BKIOYEHWIO B NPeanoXeHne
KOHKYPCHOIO YNpaensioLwero, a Takke yCTaHOBMEH Crieayowmnin o0LWunii NpUHLMN: NOPSA0K, CPOKM U YCITOBUS
NPOAaXM UMYLLLECTBA A0MMKHbI ObiTb HanpaeneHbl Ha peanu3auuto ero No Hanboree BbICOKON LieHe U OOMKHbI
obecneuynBaTb NPMBIEYEHNE K TOpram HaMborbLUErO YMcra NoTEHUMArbHbIX MOKynaTenen.

N3ameHeHuammn YCTAHOBJIEHO, YTO NMOPAAOK NpoAdaxkn MMyLlecTBa OOJDKHUKaA MOXET npegycmMmatpmBaTb, YTO,
€CIM UMYyLLLeCTBO OOJIKHUKa He ObIno peann3oBaHO Ha NepBbIX TOprax, UMyLeCTBO AOJIKHUKa NoANeXuT
npoaaxe no 4actAam, Ha4nHaaA C HOBbIX NMepBbIX TOPros, Npn 3TOM UCHUCTIEHNE CPOKOB, YCTAaHOBJIEHHbIX O11A
npoaaxwu nMmyulecrtea AOJTKHUKA, HaA4YMHaeTCA 3aHOBO. 370 MOXeT ObITb UCNONb30BaHO Anst bonee rmbkoro
perynmpoBaHnd nopsagka npoaaxuy nMmyllecTtsa, Korga HesaCHO, 6yp,eT I NpoaaH Ha Toprax €aVNHbIN
VIMyLLI,eCTBeHHbIﬁ KOMIMSEKC OOMMKHUKA. TakKe Ha OCHOBaHMM AaHHOM HOPMBbI 3anorosblii KpeauTop B
CuUTyauusax, korga COGpaHMeM KpeanTopoB NPUHATO pelleHne o Ll,eJ'IeCOO6p83HOCTVI npogaxwu Bcero
nmvyuiecTtea OOJIKHUKA (3aﬂ0)KeHHOFO n He3aﬂO)KeHHOFO) €4UHbIM NNOTOM, MOXET NPOCUTb Cy[ YCTAaHOBUTD,
YTO €Cnk 3arnoXeHHoe N He3alnoXeHHOoe MMYLLECTBO He NpoaaHO eanHbIM JT0TOM, TO BnocneacTtsnMn OHO
npogaeTca no 4YacTtam. 310 no3gonuT 3anioroBomMy KpeamTtopy OoCTaBUTb TOJIbKO 3ari0XXeHHOe MMYLLLECTBO 3a
cobown, He BblKynas He3arioxxeHHOoe NMyLLeCTBO.

Pan n3ameHeHWIn BHECEH B HOPMbI 3aKOHa, PErynvpytoLLMe AesTenbHOCTb OpraHusaTtopa Toproe. PaHee
KOHKYPCHbI€ YNpaBrisitoLMe NpUBIeKanu cneumanmavpoBaHHble OpraHM3aLmumM — opraHm3aTopoB TOProB,
YTOObI MCKMHOUYNTL OTBETCTBEHHOCTb 3a HapyLUeHUsi 3aKkoHa, CBsSi3aHHble C NMpoBeaeHeM ToproB. B cyaebHoii
npakTrke 6bin BbipaboTaH Noaxon, YTO KOHKYPCHBIV yrpaBnsowmii 06s13aH OCYLLECTBIATb KOHTPOb Hag
OEeNCTBUAMM NPUBIIEYEHHOW UM OpraHu3aumm (opraHMsaTopa TOpProB) B LENsiX HeAOMyLLEeHUS HapyLLEHUs UM
nonoxeHuit 3akoHa>. CornacHo M3MEHEHVAM, Ha NpUBNeYeHe opraH13aTopa TOpros Tenepk TpebyeTcs
cornacue cobpaHua unu komuteta kpeautTopos. COOTBETCTBEHHO, CBEAEHNS O CrieumanvanpoBaHHo
opraHusaLmm, KOTopyto npeanaraeTca NpueneYb B Ka4eCcTBe opraHMsaTopa TOpros, NOANEeXaT BKINIOYEHUIo
apBUTpaXHbIM YNPaBnsAIoLLIMM B CBOE NPeAnoXeHne 0 NopsAaKe peanusauumn UMyLLecTBa A0MKHUKA.

[ononHeHbl HopMbl 06 06513aHHOCTSAX opraHM3aTopa Topro.. Tak, OH 06513aH OCYLLECTBNSATL pa3yMHble
HeobxoauMble AEUCTBUA AN NPUBEYEHUs NOKynaTernen ¢ y4eToM 0cOBeHHOCTEN BbICTABIEHHOTO Ha TOPrU
uMmyLlectsa. Kpome Toro, opraHmsaTop TOproe 06si3aH o6ecneynTb BO3MOXXHOCTb O3HAKOMITEHUS C
noasiexallyM npofaxe Ha Toprax MMyLLLECTBOM AOMKHUKA U UMEIOLLMMUCS B OTHOLLIEHUW 3TOrO MMYLLEECTBA
npaBoycTaHaBNMBAOLWUMM JOKYMEHTaMu, B TOM YuCne NyTeM ocMoTpa, oTorpacdnpoBaHusi ykazaHHOo
MMYLLIECTBA U KOMMPOBaHMWS YKa3aHHbIX NMpaBoyCcTaHaBNMBAOLLMX A0KYMeHTOB. OpraHuaaTop Toproe 6osblue
He OyaeT 3akoYaTb AOrOBOPLI O 3a4aTKe C 3asBUTENsMU, 3Ta PYHKUMS Ternepb nepeaaHa onepaTopy
SNEeKTPOHHOW NMOoLLaaKN.

B cooTBeTCTBMM CO CTapor pegakumen 3akoHa, KOHKYPCHbIV YNpaBnsoLwmii UMeeT npaBo 00paTuUTbCA B ¢y C
xogatanctsoM o6 yTBepKgeHuM nopsgka, CPoKOB M YCNOBMI NPO4aKN MMyLLIECTBA AOMKHUKA, B Clyvae ecnu
B TeYeHne ABYX MeCSLEB C AaTbl MPeACTaBNeHNss UM COBPaHMIO UNN KOMUTETY KPeAUTOPOB NPEANOXKEHNS O
npoAaxe UMyLLLeCTBa AOMKHMKA OHO He BbIno yTBepXaeHo. Tenepb BO3MOXHOCTb 06paTUTLCS B Cy4 C TAKUM
3asBreHneM npegocTaBneHa Takke Kpegutopy, pasmep TpebosaHui KOToporo coctasnsieT 6onee 20%
obLero pasmepa KpeauTopckow 3a40SPKEHHOCTU, BKIIOYEHHON B peecTp TpeboBaHuin KpeanuTopoB.

OcCHOBHas YacTb yka3aHHbIX U3MeHeHWI BCTynuna B cuny 1 ceHTaopsa 2016 r. 1 NpUMeEHSETCsl B OTHOLLEHMM
npouenyp 6aHKPOTCTBA, BBEAEHHbIX MOCIE BCTYMNEHUS U3MEHEHWUI B CUITY.

4. MoraweHune TpeGoBaHUM KPeaUTOPOB NyTeM NpeaocTaBIeHUst OTCTYNMHOro

B 3akoH BBegeHa HoBas ctaTbs 142.1, perynupytoLlas norawieHme TpeboBaHui KpeanuTopoB NyTem
npenocTaBneHns OTCTYMHOrO.

OHa nossonsieT nepenartb HenpogaHHOEe Ha Toprax MMyLLeCTBO OOJDKHUKA, HE HaxodlleecAd B 3anore, B
norawueHue Tpe6OBaHl/II7I KpeauTopoB, ecrnn:

e  OTCYTCTBYHOT HEOMNMa4YeHHbIE TEKYLLME NNATEXU, a TaKKe HenoraweHHble TpeboBaHNst KpeanMTopoB
nepBoKr U BTOPOK odepeau;

% Hanpumep, MocTtaHoBneHne BepxosHoro Cyna P® ot 18 aekabps 2015 r. Ne 308-A115-15501 no peny NeA53-

571/2015.
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e  OTCYTCTBYHOT TPEGOBaHMSI, KOTOPLIE MOXHO MOTracuThb TONLKO B AEHEXHOW dhopme (B TOM Yuche,
TpeboBaHUsa No Hanoram), MMGO KpPeaMTop, NOMyYatoLuiA OTCTYMHOE, BHEC B KOHKYPCHYHO Maccy
JeHexXHble cpeficTBa ANs UX noralleHus IPonopLUoOHanbHO pa3Mepy noratuaemMbix TpeGoBaHuii
KpeauTopa;

e cobniogaetcs o4yepenHOCTb U NponopuMOHaribHOCTb noratueHuna Tpe6OBaHl/II7I KpeanTopoB.

I'Iepep,aqa nuvyllecTtea OOJKHUKA B Ka4eCcTBe OTCTYMNMHOro Kpegmtopam npon3BoanTCA no peeHunto 006paH|/|;|
Unn KOMUTETa KpeamnTopoB, KPeanTopbl TaKKe onpenendatoT CTOMMOCTb nepegaBaemMoro nmyulecrtea. Takas
CTOMMOCTb HE MOXET COCTaBJ1ATb MEHEE NATUAECATU NPOLEHTOB MWHUMAnbHON LIEHbI npogaxu
COOTBETCTBYHOLLEINO MyLLIECTBA, YKa3aHHOIZ B COOOLLEHNM O TOprax no ero npogaxe nocpeacrtesom
ﬂy6ﬂ|/|‘-IHOF0 npeanoxeHud, Ha KOTOPbIX UMYLLIECTBO HE ObIno npogaHo.

KOHKypCHbIV ynpasnsoLwmn HanpasnseT KpeamTopam npeanoxeHme o noraweHmmn nx TpebosaHuin nytem
npeaocTaBrneHns OTCTYMNHOro, yTBepxaeHHoe cobpaHnem nnm KOMMTeTom Kpeautopos. Ecnn konnyecTtso
KpeamTopoB, TpeboBaHWst KOTOPbLIX HE YOOBMNETBOPEHbI, MPEBbIWAET NATbAECAT, Haanexalumm
yBeAOMIMEeHNeM KpeanTOPOB NPU3HAETCH BKNIOYEHNE COOTBETCTBYIOLLLEro NpeanoxeHus B EANHbIN
denepanbHbi peecTp cBegeHUin 0 6aHKPOTCTBE B TeUEHME NATM pabounx gHEN Cco OHSA YTBEPXKOEHUS
cobpaHnemM unm KOMUTETOM KPeaUTOPOB NPeaoXeHNs KOHKYPCHOrO yNpaBnstoLLero.

|/|MyLLI,eCTBO LOOJDKHUKa, npegocrtaBndemMoe B Ka4ecTBe OTCTYNMHOro, pacnpeaendetcda Mexny Kpeantopamu,
HanpasBnBLUMMU KOHKYPCHOMY ynpasndowemMy 3adaBreHna o0 cornacum, B nopanke o4epeHoCcTn
nponopunoHarnbHO pa3mMmepam noraiaemMbix TpeGOBaHMVI 3TUX KpeanTopoB. erﬂ,MTOp, He HaﬂpaBMBLLIMVI
KOHKYPCHOMY ynpasndrwLwemy 3adBiieHna o cornacum s yCTaHOBJ'IeHHbII7I CpOK n/vnn He yKa3aBLIJI/|I2 cBeaeHun
(o]3] nmvyuiecTtee OOJNKHUKA, CHUTaAeTCA OTKa3aBLUMMCA OT noralleHna cBoero Tpe6OBaHI/1ﬂ nytemMm
npeanocTtaBfieHnA OTCTYNHOrO.

BepxoBHbii Cya B O630pe pa3bsiCHWI, YTO YNONTHOMOYEHHbIN OpraH 1 KpeamuTopsl, Ybk TpeboBaHus MoryT
ObITb NoraLLeHbl TONbKO B AEHEXHOW hopMe, Takoe corfiacue HanpaBnsTb He AOMKHbI, U ux TpeboBaHus B
ntobom crnyyae norallatTcs 3a CHET AEeHEXHbIX CPEACTB, BHOCUMbIX KpeaAUTOPOM, NOMy4aroLLnMmM NMYLLECTBO
B KayecTBe OTCTYMHOro>’.

|/|MyLIJ,eCTBO OOJDKHUKa, B OTHOLUEHUN KOTOPOro nocTtynuiin 3asaBriieHNA O cornacuy Ha noralueHne CBoux
TpeGOBaHMVI nyTemM npenocrtaBiieHNA OTCTYNHOIo OT HECKOJIbKNUX KpeaANToOpPOB, MOXET ObITb nepeagaHo
KpeauTtopam, HanpaBMBLLUNM YKa3aHHbIE 3adABI1IEHUA, B 06LI.I,yPO 0onesyr CcoBCTBEHHOCTb.

BepxoBHbin Cya Takke pasbsCHWUI, YTO YNONTHOMOYEHHbIN OpraH Bnpase NPUHATL B KA4eCTBE OTCTYMNHOro
UMYLLECTBO OOMMKHMKA B noraweHne TpeboBaHuii No AeHeXHbIM 06A3aTensCTBaM, He ABMSOWMMCS
ob6sA3aTenbHbIMK NnaTexaMmu. B aTux criyyasix KOHKYPCHbIV YNpaBnsiioLwmn He BipaBe NpeTeHaoBaTh Ha
nornyyeHne NpoLEHTOB MO CBOEMY BO3HArpaXaeHuio 3a CHeT YNONHOMOYEHHOMO OopraHa, NoCKOmMbKy
noraweHue TpeboBaHui NyTeM OTCTYNMHOrO NPOVUCXOAUT BCNEACTBME HEPE3YNbTaTUBHOCTU NPOBEAEHHbIX
ynpaensowmm MeponpuaTuiA No peanusaumm umyllectsa. lNpegcraBnseTcs npaBUnbHbIM, YTOObI AaHHasA
npaBoBasi NO3ULMS NPUMEHSANAch W B Cryyae noralleHnst TpeGoBaHuUit MHbIX KPEAUTOPOB NyTeM OTCTYMHOro> .

Takke nsmeHeHuaMn yCTaHOBJ1€HA cneunarnbHaa npouenypa, no KOTOpOIZ CoBCTBEHHUK nmvyuiecrtea
LOOJDKHUKa-yHUTApPHOro npeanpuatTmna unn yspenuTternb (y‘-IaCTHVIK) OOJDKHUKa Brpase noJjiyy4ynTb HenpogaHHoe
B X0 € KOHKYPCHOro npon3soactesa nMyLlecTBo, nmnbo xe MMyLLecCTBO, OCTaBLLUeeCAd Nnocrie 3aBepLueHnd
pac4eToB C €ro Kpeamtopamu (BKJ'HO‘-Iaﬂ nepegavy mMmyLllecrtsa Kpeantopam B Ka4ecCTBe OTCTyﬂHOFO).

OnucaHHbIN NOPSAoK noralleHns TpeboBaHMn KpeauTopos BCTynun B cuny 21 aekabps 2016 r.
NPUMEHSEeTCs B OTHOLLEHMM npoueayp 6aHKpoTCTBa, BBEAEHHbIX NOCIe yKasaHHOW AaThbl.

5. WHbIe nsameHeHus

B cuny BcTynun Takke psia UHbIX 3HAYUMBIX U3MEHEHWI B 3aKOH, NPUMEHSIeMbIX MpY crieumnanbHbIX
npouenypax 6aHKPOTCTBA, TAKUX Kak GAHKPOTCTBO CTPAXOBbIX OpraHn3aumi, 3aCTPONLNKOB, GAHKPOTCTBO
rpaxaaH.

%6 MyHkT 21 O630pa.

3" MywkT 22 O630pa.
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B uenom, npomcxoaut conmkeHne pexnma 6aHKpoTCTBa CTPaXOBbIX OpraHn3auun 1 KpeanTHbIX
opraHu3auui. CneuunaneHble Npasuna, perynupyowme 6aHKpOTCTBO 3aCTPOULLMKOB, NPUMEHSIIOTCH U B
cny4yae CTpoUTENbCTBA XKUMbIX JOMOB GrTIOKMPOBAHHOWM 3aCTPOWKM, COCTOSALLNX U3 Tpex n 6onee 6rokos
(TayHxaycoB). PaHee, cornacHo noauuuu Mpesnanyma Beiciuero ApbutpaxHoro Cyaa PO, nanHble
npasuna He NPUMEHSANNUCh K TayHXaycaM, U y4aCTHUKM CTPOUTENbCTBA TayHXayCoB He MMENn NPpUOPUTETOB,
YCTaHOBMNEHHbIX 3aKOHOAATENbCTBOM O BaHKPOTCTBE 3aCTPONLLMKOB. B OTHOWEHNM BaHKpoTCTBa rpaxaaH
[OOMOSTHEHO, YTO BBEAEHWE NpoLueaypbl pecTpyKTypm3aumm AONToB ABASETCH OCHOBaHUEM ANS CHATUS
apecToB C UmyLLecTBa rpaxkgaHuHa. lNpusHaHue xe rpaxgaHmHa 6aHKpOTOM MPUBOAMUT K NPeKpaLLeHnto
Ha4MCNeHns HeyCToekK (LUTpadhoB, NEHEN) U UHBIX (OMHAHCOBbLIX CaHKLMA, a Takke NPOLIEHTOB MO BCEM
06sa3aTenbCTBaM rpaXkaaHvHa, 3a UCKNoYeHneM Tekywmx nnatexen. OnpegeneH nopsigok GUHaHCMPOBaHUS
TEKyLLMX pacx0oAoB rpaxaaHvHa — OH OTKPbIBAET cneumanbHbIi CHET AN 3TOW uenu, cpeacTsammn Ha
KOTOPOM OH pacnopsikaeTcs 6e3 cornacusa doumHaHcoBoro ynpasnsiowero. Cymma, KOTOpOKW rpaxaaHuH
BMpaBe pacnopsixartbcsi, coctaBnseT He 6onee 50 000 pybnen B mecau, ecnv 6onbliasi cymma He
onpegeneHa cygom.

Yant ang Kenc JIJIK
PomaHos nep., g. 4
125009 Mocksa
Poccus

T +7 495 787 3000

HacTosiwnii 0630p npeactaBnset cobom KpaTKoe U3NOoXeHNe NocnegHNX U3MEHEHN B POCCUCKOM 3aKoHOAaTENbCTBE U He SIBMNSieTCS
topuaMYEcKo KoHCynbTaumein. 3a KoHcynbTaume No KOHKPETHOMY BOMpPOCY criefyeT obpallatbCs HENOCPEACTBEHHO K HOPUCTY.

B HacTosilem 0630pe YawnT aHg Kelic o3HavaeT MexayHapoaHy iopuanyeckyto dovpmy, coctosLuLyto us Yaut ang Kenc JJIIM,
TOBAPULLECTBA C OrPaHNYEHHO OTBETCTBEHHOCTLIO, 3aperncTPMpOBaHHOro B WTaTe Hilo-Vopk, YaiT sHa Keiic NI, TosapuiiecTsa ¢
OrpaHNYeHHOW OTBETCTBEHHOCTbIO, YYPEXAEHHOro COrnacHo npasy AHIMUK, U BCeX NPoYMx apdunmpoBaHHbIX TOBApULLECTB, KOMMaHWUN
N CTPYKTYP.

% MocraHoeneHue Mpeauanyma BAC P® ot 15 nions 2014 r. Ne 15636/13.
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