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Introduction

In Russian insolvency procedures, it is quite common for third parties to try to exclude property from a debtor’s
insolvent estate (konkursnaya massa) by claiming title to its real property in the absence of the registered title.
These third parties may refer to the agreements that had been made prior to the commencement of the
insolvency procedure as well as to the actual transfer of property to them. In considering a claim, a conflict
arises between the registration of title to real property in the Russian Unified State Register of Rights to Real
Estate and Transactions (EGRP) and possession of property by third parties.

In similar circumstances, White & Case has successfully defended the rights of a secured creditor in
insolvency proceedings before the Supreme Court of the Russian Federation (the “Supreme Court”) and
proved its case concerning priority of registration of title to real property over actual possession of property.
This case before the Supreme Court yields precedential value in clarifying this important legal issue and in
providing protection for the debtors’ insolvent estates against third-party claims.

Background

KB “Uniastrum Bank” (LLC) (the “Bank”) was an insolvency creditor (konkursniy creditor) of “Ozdorovitelniy
kompleks “Gamma” LLC (the “Debtor”). The Bank’s claims against the Debtor were secured by a pledge over
several hotel buildings.

Prior to the commencement of the insolvency procedure, the Debtor as a seller and a third party as a buyer
(the “Buyer”) had entered into a sale purchase agreement in respect of the disputed premises located in one
of the pledged buildings. The Buyer paid for the disputed premises; however, the Debtor failed to register the
disputed premises as separate objects and to transfer proprietary interests in them to the Buyer. First, the
Buyer filed a claim against the Debtor for the transfer of title to the disputed premises, which was later
withdrawn. The Buyer then filed a claim against the Debtor for termination of the agreement, which was
dismissed by the court.

In the course of insolvency proceedings, an insolvency manager (konkursniy upravlyaushiy) of the Debtor filed
a claim with the court for the approval of the terms and conditions applicable to the sale of property pledged to
the Bank. These terms, among other things, define the pledged property and set its starting selling price at
auction for the purpose of its sale in the course of insolvency management (konkursnoe proizvodstvo). The
court of first instance affirmed the validity of the terms and the starting selling price of the pledged property. It
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is worth mentioning that the Buyer has neither participated in the Debtor’s insolvency proceedings, nor
brought any claims against the Debtor.

The court of appeal appointed an expert in order to determine the market price of the pledged property.
According to expert evidence, there were two ways to determine the market price of one of the buildings: the
price of the building as a whole; or, the price of the building less the price of the disputed premises. In order to
determine the starting selling price of the building, the court of appeal used the market price of the building
less the price of the disputed premises. The court of appeal explained in its decision that the price of the
disputed premises was excluded from the price of the pledged building because the Buyer had claims for the
disputed premises arising under the sale purchase agreement. The cassation court upheld the decision of the
court of appeal.

The Supreme Court allowed a cassation appeal of the Bank and set aside the resolutions of the cassation
court and the court of appeal. In its ruling No. 308-3C15-12123 of 26 December 2016 (the “Ruling”), the
Supreme Court held that, as a result of the lower courts resolutions, the disputed premises owned by the
Debtor were effectively excluded from its insolvent estate. Further, the lower courts did not consider whether
the Buyer could even acquire the ownership rights over the disputed premises after the commencement of the
insolvency management stage in respect of the Debtor.

Prior to the Ruling and the Supreme Court ruling No. 308-5C16-12236 of 28 December 2016 in a case
concerning similar questions of law, there had been uncertainty in the court practice of the commercial courts
as to whether a claim for registration of the title transfer could be made against an insolvent outside
insolvency proceedings.

Some courts were of the view that a claim for registration of title is not a proprietary claim and, thus, it can be
made against a debtor outside insolvency proceedings.’ As a result, third parties could demand and obtain
property from the debtors’ insolvent estates, thus impairing the rights of insolvency creditors.

On the other hand, there was also a position that a claim for registration of title constitutes a proprietary claim
and can be made against a debtor only in accordance with a special procedure in the course of insolvency
proceedings.2 Under this approach, it is necessary to determine the value of the claim for registration of title to
property of a debtor and to record such claim with a claims register in accordance with insolvency rules. A
party that makes such claim against a debtor does not have an advantage over insolvency creditors.

As a result of this uncertainty, there were cases when the debtor’s property was excluded from its insolvent
estate because the court upheld a claim for registration of title and this resulted in the diminution of value of
the insolvent estate.

Conclusion

The reasoning adopted by the Supreme Court in its Ruling is of vital importance to the effective protection of
the insolvency creditors’ rights at the time of the sale of the pledged property in insolvency proceedings.
Additionally, it develops a consistent pro-creditor approach adopted by the Supreme Court in insolvency
proceedings.

Creditors can use this reasoning of the Supreme Court to effectively defend themselves from actions being
brought in order to exclude the valuable assets of a debtor from the insolvent estate.

See Resolution of the Federal Commercial Court for the Central Circuit dated 28 February 2014 in Case No. A68-
2837/2013 (according to the Supreme Court Ruling No. BAC-6194/14 dated 29 May 2014, the Supreme Court refused
to transfer a case for a supervisory review to the Presidium of the Supreme Court); Ruling of the Supreme Court No.
309-0C14-6932 dated 26 December 2014 in Case No. A50-17142/2013; Resolution of the Commercial Court for the
Ural Circuit No. ®09-8048/14 dated 26 November 2014 in Case No. A60-36891/2013.

See Resolution of the Federal Commercial Court for the Moscow Circuit No. ®05-590/2014 dated 28 February 2014
in Case No. A41-24324/13; Resolution of the Commercial Court for the Moscow Circuit No. $05-13988/2011 dated
14 September 2016 in Case No. A41-5150/11.
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BC P® 3awmTtnn 3anorosoro
Kpeautopa, 3anpeTtuB UCKIKYeHne
nomMeLleHUN U3 cocrtaBa
3anoXeHHoro 3gaHus B
OaHKpoTCTBE

mapt 2017 r.

ABTtopbl: Onua 3aroHek, NMaeen bynatos, EBreHnn JletyHoBckui, AHHa Boep

BBeaeHue

B npouenypax 6aHkpoTcTBa B Poccum OCTATOYHO TUMMYHBIMU SBMISIKOTCA CMTYaLum, Koraa TpeTby nuua
NbITalOTCA OOBUTLCA UCKMIOYEHUS] UMYLLLECTBA M3 KOHKYPCHOWM Macchl A0OMMKHMKA, obpallasck ¢ UckaMmm o
NpusHaHWM NpaBa coGCTBEHHOCTU Ha HeABMXMMOE UMYLLLECTBO JOJKHUKA, eCNy perucTpaums nepexoaa
TaKoro npasa OTCYTCTBYET. Takue nuua MoryT CCbiNaTbCsa Ha AOroBOpPbI, 3aKMoYeHHble 40 BBEAEHUS
npoueaypbl GaHKPOTCTBA, a Takke Ha akTUYeCcKyto nepeaady UM umyllectsa. Mpu paccMoOTPeHUN Takmnx
TpeGoBaHuii BO3HMKAET KOHMNUKT MeXay perucTpaumeit npasa Ha HeABMXXMMOCTb B PEecTpe U HaxoXaeHUeM
nMyLLlecTBa y TPeTbUX N,

B ananornyHon cutyaumm komange White & Case yganoch 3awutute B BepxoBHom Cyae Poccuiickon
depepaumm ("BC PD") npaBa 3anoroeoro kpeautopa B fene 0 6aHKpOTCTBE M OTCTOATb NO3ULIMIO O
npenMyLLeCcTBE perucTpauny npasa Ha HeABWKUMOCTb nepes hakTU4ecKnm BriageHneM 3TMM MMYLLECTBOM.
Oeno, paccmoTpeHHoe BepxoBHbiM Cydom, MMeeT npeuedeHTHoe 3HayeHre s obecneveHunst
CTabunNbHOCTM rpaXgaHCcKoro 0bopoTa 1 3awuTbl KOHKYPCHOW Macchbl JOMKHUKOB OT TpeboBaHWM TPeTbUX
nmu.

O6cTosATenbCcTBA Aena

KB "lOHunacTtpym BaHk" (OOO) ("BaHK") 9Bnsncs 3anoroBbliM KOHKYPCHbLIM KpeauTopom
OO0 "OspoposutenbHbin koMmnneke "Mavma” ("domkHuk"). TpebosaHua BaHka K JormkHUKY Bbinn
obecrneyeHbl 3an0romMm HeCKOMbKUX KOPMyCOB OTErs.

[o BBeaeHna npouenypbl 6aHkpoTcTBa JOMKHMK B Ka4eCTBe NpoasLia 1 TpeTbe NuLo B KayecTse
nokynatens ("MokynaTenb") 3aknounnn JOroBOp Kyniv-nNpoAaxn CNOPHbIX NOMELLEHWUIA B OOHOM 13
3anoXeHHbIX KopnycoB. [okynatenb onnaTun CropHble NoMeLLeHus, ogHako [JOmKHUK COPHbIE NOMELLEeHUS
13 cocTaBa 34aHusi He BblAenun 1 npaBo cobCcTBEHHOCTU Ha HUX NokynaTtento He nepeaan. MNMokynaTtens
obpawancs K JJomKHUKY C MICKOM O perucTpauunm nepexoga npasa co6CTBEHHOCTU Ha CMOPHbIE MOMELLEHUS,
HO nosaHee oT 3TOro ncka oTkasancs. Nocne atoro MNokynatens obpatancs K JOrmKHNKY C UCKOM O
pacTopXeHun AoroBopa, B yA0BNETBOPEHNN KOTOPOro BbIfno 0TkasaHo.

B xone 6aHKpOTCTBa KOHKYPCHBIN yripaBnsowmi [JJormkH1ka obpaTuncs B cyg ¢ 3asiBneHnem ob yreepxaeHum
NONOXeHusi 0 MpoJae 3anoxeHHoro baHky nmyuiectsa. Takoe nonoxeHue, cpean Npoyero, onpegenset
COCTaB M HayasnbHYIO LEHy 3aroXeHHOro NMyLLLEeCTBa Ha Toprax Ans ero peanusaumm B paMKax KOHKYPCHOMO
npoussoacTtea. Cyg nepBov MHCTaHLUMKW YTBEPAUI MOMOXEHNE N HaYanbHYH NPOOAXKHYIO LIEHY 3a0XEHHOrO
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umyllectBa. CTouMT OTMeTUTb, YTo MNokynaTtens B Aene o 6aHkpoTcTBe [omKHMKa He y4acTBOBarl, CBOU
TpeGoBaHwus K [JOMKHUKY He 3asiBrsil.

B cyne anennsauMoHHOM MHCTaHUMKM Obina Ha3HavyeHa cyn,e6Ha;| 9QKCNepTn3a no onpeaeneHnto prHOLIHOl71
CTOMMOCTKM npeamMeTa 3anora. B pamMKax Cyﬂ,e6HOl71 9KCNepTn3bl PbIHOYHAA CTOMMOCTb O4HOIo N3 KopnycoB
Obina onpegeneHa B ABYX BapMaHTax: CTOMMOCTb Kopnyca LefmIMKOM, U CTOMMOCTb KOpnyCa 3a Bbl4YETOM
CTOMMOCTW CNOPHbIX NOMELLEHWIA. Cy,El, anennaAunMoHHON MHCTaHUMK Ans onpepgeneHnda HavanbHON
npop,a>|<H0171 LeHbl 34aHnA ncnonb3oBasn PpbIHOYHYO CTOMMOCTb 34aHUA 6e3 cToumocTu CMNOpPHbIX NOMELLEHWIA.
McknioyeHue LeHbl CMOPHbIX NoMeLLeHN N3 CTOUMOCTU 3arOXEHHOro 34aHUs anennsaunoHHbIN cya
MOTMUBMpPOBal Tem, 4To B OTHOLLUEHUN HNUX €CTb NPUTA3aHNA CO CTOPOHbI nOKyI'IaTe.I'Iﬂ M3 gorosopa Kynnu-
npoaaxwu. Ap6I/ITpa)KHbIl71 cya KacCalWOHHOW MHCTaHLUUK OCTaBWI akT anennsiuMoOHHOro cyaa 0e3 nameHeHus.

BC P® ygoeneTBopun kaccaumoHHyo xanoby baHka n 0TMEHMN NOCTaHOBEHNST KACCALMOHHOIO U
anennsauunoHHoro cynos. B onpegeneHnn Ne 308-5C15-12123 oT 26 aekabps 2016 r. ("OnpeneneHune")

BC P® ykaszan, 4To eNCTBUS HDKECTOSILLUX CY0B (hakTUYeCKM NPUBENM K UCKITHOUYEHMIO CMTOPHbIX
NMOMELLEHUI, HAXOAALWNXCA B COBCTBEHHOCTM [JOIPKHMKA, N3 €ro KOHKYPCHOWM Macchl. [1py 3TOM HuxkecTosLwwme
cydbl He YCTaHOBWIW, BO3MOXHO 1 BooOwe npuobpeTeHue MNMokynatenem npaBa cobCTBEHHOCTU Ha
CMOpHbIE MOMELLLEHNS NOocre BBeAEHMS B OTHOWeHUK [lomkHMKa npoueaypbl KOHKYPCHOro NMpOn3BOACTBA.

[o BbiHeceHusa OnpepeneHus, a Takke onpegeneHus BC P® Ne 308-3C16-12236 ot 28 gekabpsa 2016 r. no
Jerny co CXOAHbIMU NpaBOBbLIMKU BONpocamMu, B cyaebHon npakTuke apbutpaxHblx CyqoB CcyllecTBoBana
HeonpeaeneHHOCTb B OTHOLLUEHMM TOrO, MOXET I UCK O perucTpaumm nepexofa npasa cO6CTBEHHOCTU ObITb
npeabsiBneH Kk 6aHKpoTy BHE paMOK Aerna o ero 6aHKpoTCcTBe.

YacTb cynoB nonaranu, YTo UCK O perncTpauum npaBa co6CTBEHHOCTU He SIBMISIETCA MMYLLECTBEHHbIM,
MoaToMy MoxeT 6e3 orpaHniyeHNst GbITb 3asBIEH K AOMKHUKY BHE pamok npoLieaypbl 6aHkpoTcTea.  Takas
no3vunsa NpMBOANUIIA K TOMY, YTO TPETbU Nnua MOrnv cTpeGoBaTb UMYLLECTBO M3 KOHKYPCHOM Macchl
OOIMKHUKOB, YTO YLLEMIISANIO NpPaBa KOHKYPCHLIX KPEAUTOPOB.

[pyras nos3nums coctosna B TOM, YTO UCK O peructpauuv npaea sAsnseTcs UMYLLECTBEHHLIM UCKOM 1 MOXET
BbITb NPeabSBIEH K AOMKHIKY TOMBKO B CrieLmanbHOM Nopsiake B pamkax npoLeaypsl 6aHkpoTcTea.” Mpu
TakoMm rnopaxofde TpeGoBaHWe 0 peructTpauuy npaea co6CTBEHHOCTU HA UMYLLLEECTBO AOSHKHUKA NOANEXNT
[EeHEeXHOW OLIeHKE 1 BKITIYEHUIO B peecTp TpeGoBaHWii KpeaAMTOPOB AOMMKHMKA Ha 06LLMX OcHOBaHuAX. Jnuo,
obpalulatoLeecs K AOMMKHUKY C TAKMM UCKOM, He NpuobpeTaeT NpenMyLLECTB nepes KOHKYPCHbLIMM
KpeauMTopammn QOIKHMKA.

B cBsi3u ¢ 3TOM HeomnpeaeneHHOCTbIO CYLLLeCTBOBANN Criy4au, Koraa UMYLLECTBO AOSTKHMKA UCKIoYanoch U3
€ro KOHKYPCHOI Macchl B pe3ysibTaTe YAOBNEeTBOPEHUS CKa O perucTpauuy npasa Co6CTBEHHOCTU, YTO
NMPUBOAMIIO K YMEHbBLLEHWIO CTOMMOCTU KOHKYPCHOM Macchbl.

BbiBoabl

MpaeoBasi no3unumsa BC PP, BbipakeHHas B OnpeaeneHnmn, UMeeT CyLLECTBEHHOE 3HAaYeHWe ans

3P PEKTMBHOM 3aLLUTLI MIHTEPECOB 3a5I0roBbIX KPEAMTOPOB B Aenax 0 6aHKPOTCTBE Ha cTaguv peanusauuu
3arnoXeHHOro MMyLLECTBA M NocneaoBaTeNbHO pa3BUBaeT NpokpeamTopckyto nosuumio BC PO B genax o
OaHkpoTCTBE.

O6o3Ha4veHHas npaBoBas nosuunsa BC PO no3sonut kpeautopam B genax o 6aHKpoTcTBe 3PEKTUBHO
3alMLLaTbCS OT MOMNbITOK UCKITHOYEHUSI U3 KOHKYPCHOW MacChl LleHHbIX akTUBOB OIDKHMKA.

Cwm. noctaHoBneHue ®AC LieHTpanbHoro okpyra ot 28 despans 2014 r. no geny Ne A68-2837/2013, (onpeaeneHnem
BAC P® o1 29 mas 2014 r. Ne BAC-6194/14 oTka3aHo B nepeaade gena B Npeangnym BAC PP ons nepecmoTpa B
nopsigke Hagsopa); onpegenenne BC PO ot 26 nekabpsa 2014 r. Ne 309-3C14-6932 no geny Ne A50-17142/2013;
noctaHoBneHve AC Ypanbckoro okpyra ot 26 Hosopst 2014 r. Ne $09-8048/14 no aeny Ne A60-36891/2013.

Cwm. noctaHosneHne ®AC Mockosckoro okpyra Ne ®05-590/2014 ot 28 despans 2014 r. no geny Ne A41-24324/13,;
noctaHoBneHne AC MockoBckoro okpyra oT 14 ceHTabpst 2016 r. Ne #05-13988/2011 no geny Ne A41-5150/11.
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Yant aHg Kenic JIJIK
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HacTtosiuumin 0630p npeactasnsieT coboi kpaTkoe U3NOoXeHWE NOCNeAHNX U3MEHEHWI B POCCUIACKOM 3aKOHOAATENbCTBE U He siBNsSieTCs
HOPUAMYECKON KOHCYNbTaumen. 3a KoHcyrnbTaumei No KOHKPETHOMY BOMpOCY credyeT obpallaTtbCsi HeNOCPEACTBEHHO K IOPUCTY.
B HacTosiLiem 0630pe YanT sHA Kelic o3Ha4aeT MexayHapoaHyo topuanyeckyto pupmy, coctosiuyto u3 Yaiut aHg Keric NI,

TOBAPULLECTBA C OFPaHNYEHHO OTBETCTBEHHOCTbIO, 3aperucTpupoBaHHoro B wtate Hito-Mopk, Yaiit sna Keiic MM, ToBapuiiecTea ¢
OrpaHN4YeHHOM OTBETCTBEHHOCTbIO, YYPEXAEHHOr0 COrMacHo npasy AHIMUK, U BCEX NPoYMX apdunmpoBaHHbIX TOBapULLECTB, KOMNaHUM

N CTPYKTYP.
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