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This publication is prepared for the general information of our clients and other interested persons. It is not, 
and does not attempt to be, comprehensive in nature. Due to the general nature of its content, it should not be 
regarded as legal advice.

High Hopes for Regulating 
International Aviation Emissions
“Application of the [EU] emissions trading scheme to aviation infringes neither 
the principles of customary international law at issue nor the Open Skies 
Agreement”.   1 

This was the judgment of the European Court of Justice (“ECJ”) in December 2012, in 
response to the landmark case brought by certain US airlines, the Air Transport Association 
of America (now, A4A) and the International Air Transport Association (“Applicants”).2  The 
Applicants challenged the validity of applying the European Union (“EU”) Emissions 
Trading Scheme (“EU ETS”) to non-EU airlines and aircraft.3  Starting on 1 January 2013, 
all flights into, out of, or within the EU would be required to comply with emissions 
monitoring and reporting obligations. Starting on 1 April 2013 those aircraft operators or 
owners4 covered by the EU ETS must surrender their allocated carbon emissions 
allowances (and potentially buy credits if they exceed their allocated allowances).5 Non-
compliance with the EU ETS will result in penalties, including the ability of the designated 
regulators in Member States to detain and dispose of aircraft for continued non-payment of 
fines (similar to the approach taken with Eurocontrol charges).6 

As expected, the decision was not easily swallowed by the Applicants. No sooner had the 
ECJ ink dried, did the US propose its own decision – to craft a bill to protect its airline 
industry from the long arm of the EU law7 and, quite significantly, encourage US airlines to 
defy EU law by prohibiting operators of US civil aircraft from participating in the EU ETS. 

The US government stressed its commitment to reducing carbon emissions from civil 
aviation, and agreed that the right approach would be through a global solution under the 
United Nations International Civil Aviation Organisation (ICAO).8  To emphasise that the EU 
approach was misguided, the bill implicated the EU by stating that 

“The European Union’s action undermines ongoing efforts at the International Civil 
Aviation Organization to develop a unified, worldwide approach to reducing aircraft 
greenhouse gas emissions and has generated unnecessary friction within the 
international civil aviation community as it endeavors to reduce such emissions”. 9

Other countries threatened legal action against the EU ETS and, in the case of India and 
China, have gone so far as to pass legislation requiring their airlines not to comply with the 
EU ETS. 

For the EU, in the wake of this threatened breach of their laws and the seeming openness 
to a broader solution for aviation emissions, a new tack had to be taken. The European 
Commission started sending out sound bites on the need for a global agreement to 
effectively tackle aviation emissions. At the beginning of November 2012, as a “gesture of 
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goodwill in support of an international 
solution” the EU proposed to “stop the 
clock” on international compliance with the 
EU ETS aviation provisions, to allow more 
time for the ICAO to develop a “global 
market-based approach to regulating 
greenhouse gases from aviation”. 10  The EU 
solution was to allow a derogation from 
Article 16 of the EU ETS Aviation Directive 
(“Derogation Decision”)11, which requires  
(i) Member States to establish the rules on 
penalties for infringement of the national 
legislation on aviation emissions, and 
(ii) publication of the names of operators 
who are in breach of requirements to 
surrender allowances correlating to their 
actual emissions, as well as a fine of 
€100 per tonne of CO2.

The Derogation Decision states:

“Member States shall take no action 
against aircraft operators in respect of 
requirements set out in Article 12(2a) and 
Article 14(3) of Directive 2003/87/EC arising 
before 1 January 2014 in respect of activity 
to or from aerodromes in countries outside 
the European Union that are not members 
of EFTA, dependencies and territories of 
EEA Member States or countries having 
signed a Treaty of Accession with the 
Union, where such aircraft operators have 
not been issued free allocations for such 
activity in respect of 2012 or, if they have 
been issued such allowances, have 
returned a corresponding number of 
allowances to Member States 
for cancellation.”12 

This moratorium on enforcement of the EU 
ETS applies to all flights coming from or 
going outside of the EU that land in or take 
off from Europe. It will be effective for one 
year, until after the ICAO General Assembly 
meeting in Autumn 2013. However, the EU 
ETS legislation will continue to apply to all 
flights within and between the European 
countries covered by the EU ETS.13 

On cue, on 27 November 2012, the proposed 
US bill (aptly named the “European Union 
Emissions Trading Scheme Prohibition Act of 
2011”) became law.14 Under the new US law, 
the Transportation Secretary would be allowed 

to prohibit compliance by US airlines with the 
EU ETS, if it is considered to be “in the public 
interest”.  That is, by taking into account:

(i)	 economic, energy and environmental 
security considerations; 

(ii)	 the impact of non-compliance on US 
consumers, carriers and aircraft 
operators; and 

(iii)	 the effect on US foreign relations, 
including international commitments.15 

The Transportation Secretary would not 
need to dig very deep to reach such a 
conclusion. After establishing the need for 
a prohibition, the Transportation Secretary 
would be required to hold a public hearing 
at least 30 days before imposing any 
prohibition. Interestingly, the US legislation 
moved forward despite the moratorium on 
compliance with EU ETS requirements for 
non-EU flights. With the moratorium in 
place, there should be no need to invoke 
this provision; however, it was noted by US 
lawmakers that the “overreach” of the EU 
“still warranted the move”.  The new 
legislation states quite clearly that revision 
of the EU Aviation Directive would be 
sufficient to revisit the need for a US 
prohibition on compliance.16 But the EU 
wants an international agreement which 
will:

1.	 deliver aviation emissions reductions at 
least as much as the EU;

2.	 be non-discriminatory for all airlines; and

3.	 contain targets and measures for ICAO 
member countries.17 

The European Commissioner for Climate 
Action, Connie Hedegaard, has made it 
clear that if the 2013 ICAO General 
Assembly fails to make the necessary 
progress, the EU ETS legislation would 
be applied in full to all flights to and 
from non-European countries from 
1 January 2014 onwards.18 On 26 February 
2013, the European Parliament accepted 
the proposal to temporarily suspend the EU 
ETS for intercontinental flights in order to 
promote a solution through the ICAO. 

In addition to prescribing that the exception 
for intercontinental flights should apply 
for a maximum of one year, the European 
Parliament clarified that this could be 
extended if “clear and sufficient progress” 
is made by the ICAO for a global system 
with a realistic timetable for its application.19 

In the light of the timing and levels of 
uncertainty relating to the Derogation 
Decision, the UK, which was the first 
Member State to start incorporating the 
EU ETS Aviation Directive into national 
legislation, took an early stand.20  The 
Department of Energy and Climate Change 
declared at the end of December 2012 that 
the “Government will defer a decision on 
whether to include international aviation 
[and shipping] emissions in carbon budgets 
until the setting of the fifth carbon budget 
in 2016, by which point there should be 
more clarity on how aviation emissions will 
be tackled at an EU and global level.”21

Although technically compliance with the 
reporting requirements is not required 
throughout the moratorium, the exempted 
non-EU airlines have the option to continue 
to monitor and report their emissions. This 
raises some practical issues for aircraft 
operators to consider. If exempted airlines 
do not report emissions during the 
moratorium period, there will be a cost 
(both in time and resources) to ramping up 
for compliance in 2014 when the EU ETS 
would be applicable again. If exempted 
airlines do continue to comply with their 
monitoring and reporting requirements, 
either as part of their corporate policies or 
for reputational reasons, the cost (both in 
time and resources) might not be justifiable 
if the Aviation Directive ceases to remain in 
existence or if an international agreement 
comes into effect that has different 
requirements. If the costs are passed down 
to consumers, there may be impacts on 
competitiveness. Another complication to 
consider is whether continued compliance 
is even optional for some aircraft operators. 
Since inter-EU flights remain covered by the 
EU ETS, the emissions from those portions 
of flights must still be monitored and 
reported. Surely excluding information for 
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one flight by an aircraft and including 
information for another flight by the same 
aircraft will pose administrative 
requirements that are disproportionately 
burdensome and make the Derogation 
Decision impractical.

The new US legislation does go further than 
merely countering the EU law. It contains 
provisions for facilitating a global solution 
through the ICAO including instructing the 
Transportation Secretary, the Administrator 
of the Federal Aviation Administration and 
other “appropriate officials” of the US 
government to “use their clout to engage in 
international negotiations aimed at 
establishing a global mechanism to address 
aircraft emissions – including the 
environmental impacts.” 

On paper, this is encouraging indeed. The 
potential scope of US engagement on 
aviation emissions is as broad as the 
language of the provision. It potentially 
opens the door to innovation (and innovative 
funding using market-based mechanisms) 
to address aviation emissions (e.g., clean 
fuel technologies, more efficient aircraft 
and lighter materials). Inadvertently 
perhaps, the EU and US may have turned 
this into an opportunity to apply a sector-
based approach to emissions reductions on 
a global scale. 

Engaging the UN countries (through the 
ICAO membership) means that negotiating 
an aviation industry solution can be left to 
those who understand the business of 
aviation, its impacts and what it needs to 
progress in the future. For example, a 

sector-based cap and trade programme 
designed specifically for the aviation 
industry, taking into account the practical 
and commercial nuances spanning the 
industry and amongst various ICAO party 
countries, could result in the creation of a 
well-developed and implementable global 
system. This would achieve something the 
Kyoto Protocol’s “one size fits all” approach 
has not been able to achieve – effectively 
not being able to fully address the EU 
priorities, the needs of the aviation industry 
and the complexities of accounting for 
emissions that are “deposited” around the 
world.

But delivering up what the EU wants and 
balancing it against the needs of the 
aviation industry and the policies of 
sovereign nations around the world is no 
small task. The ICAO member countries 
include the same countries that are party to 
the Kyoto Protocol, many at different stages 
of development with differing perceptions 
of their contributions to climate change 
(including through transportation) and none 
with the policy drivers or ability to deliver 
the same level of aviation emissions 
reductions as the EU.22 

The obvious question arises as to what 
then happens if the ICAO cannot close 
the deal. In the past 15 years a global 
agreement on aircraft emissions has not 
been reached (despite being lead by an 
international organisation such as the ICAO 
and despite recognition in the Aviation 
Directive that a global solution is 
required).23 The EU has admitted that the 
negotiations have “been tough” in the past 

(although progress on market-based 
solutions is being made). The Kyoto Protocol 
has only nominally been extended past the 
first phase and no internationally agreed 
carbon emissions reduction and trading 
system looks likely within this decade, 
although a 2015 deadline has been set for 
negotiating the successor to the Kyoto 
Protocol. 

So if the EU ETS will re-apply in full to the 
aviation industry effective January 2014, 
what message will that send to those 
participating in the development of a draft 
international agreement? Will the US, 
China, India and other countries continue 
to flout EU law and test the enforcement 
mechanisms (such as the power of 
Member States to ground and dispose of 
aircraft for continued non-payment of fines 
for non-compliance)? As other countries 
join in the battle against the EU, will 
continuing the application of the EU ETS 
to EU airlines cause EU airlines to be at 
such a competitive disadvantage that the 
whole application of the EU ETS to aviation 
emissions is threatened? 

The ICAO parties should recognise this 
opportunity to find an industry-based 
approach which in turn could provide a 
positive example to other industries 
grappling with similar carbon-reduction 
issues.
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