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On 15 February 2016 Federal Law No. 25-FZ was adopted and published, changing the thin
capitalization rules (Article 269 of the Tax Code).

The new rules are harmonized with the tax concept of related persons (in Article 105.1 of the Tax Code) and
reflect several positions developed in the court practice. In addition, a few important exceptions from the rules
are introduced — for financing raised from banks, on capital markets and for intragroup loans within the
Russian Federation.

The thin capitalization rules continue to:

e apply to a Russian corporate borrower if (a) there is direct/indirect foreign participation in the capital
of such borrower and (b) the controlled debt-to-equity ratio of such borrower exceeds 3:1 (12.5:1 for
banks and leasing companies);

e envisage (a) to limit the interest deductibility by a so-called maximum interest amount, and (b) to
impose a dividend withholding tax on the interest in excess of maximum interest (at the rate
determined depending on the tax status of the controlling foreign person); and

e mitigate as atemporary measure (extended until 31 December 2016) the impact of currency
exchange rates on the controlled debt which arose before 1 October 2014.*

The changes concern the following:

1) the thin capitalization rules apply if there is a direct/indirect® participation of a foreign person
(“controlling foreign person”) in the borrower’s capital, whereby:

a. such person may be either a foreign company (as before) or an individual (apparently, by
reference to a foreign citizenship or, probably, by reference to a foreign tax residency); and

b. such person’s participation share amounts to (under the old rules — more than 20%
directly/indirectly) (a) more than 25% directly/indirectly or (b) more than 50% in each next
company in the chain;

2) controlled debt includes debt obligations where the controlling foreign person or its related persons
act as lender/creditor or provide guarantee/ other security.

Thereby, the scope of related persons now explicitly includes not only Russian but also foreign
companies which have (a) a participation of more than 25% directly/indirectly or more than 50% in
each subsequent company or (b) a more than 25% common direct/indirect participant (“sister”
companies);

The current exchange rate of the Central Bank of Russia (the “CBR”) applies to reassessment of the controlled debt,
subject to a cap of the exchange rates valid on 1 July 2014; the equity is calculated excluding the foreign currency
exchange differences that arose after 1 July 2014. See also our special tax alert “New Interest Rate Thresholds”
dated March 2015.

l.e., through a chain of companies.
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3) the court is now granted the authority to recognize the controlled debt even if the formal criteria are
not met but the indebtedness’ ultimate purpose is payments to the controlling foreign person or its
related persons;

4) afew exceptions are introduced where debt is not recognized as controlling debt:

a. for indebtedness under Eurobond issues — if the requirements for exempting interest
payments from tax withholding are met (as provided in Article 310(2(8)) of the Tax Code);

b. forintragroup loans within the Russian Federation — debt owed to the controlling foreign
person’s related person if such related person (a) is a Russian company or a Russian tax
resident individual and (b) does not have a comparable (by the term and the amount) debt
(back-to-back) owed to the controlling foreign person or a foreign related person;

c. for bank loans — debt owed to an unrelated bank (Russian or foreign) if there has been no
performance of the borrower’s obligations (concerning interest and the debt principal) by the
borrower;s controlling foreign person or a related person that provided guarantee / other
security;

5) in order to calculate the maximum interest amount (a) all controlled debts are aggregated, and (b)
calculation is made at the end of each reporting period discretely (i.e., with no subsequent changes,
even if the equity amount is increased in the subsequent reporting period). These principles are not
explicitly stated under the current rules, but have been developed in the court practice;

6) in order to qualify for a “leasing company status” (for application of 12.5:1 debt-to-equity ratio) at least
90% of the borrower’s income should be generated from leasing activities.

The Law enters into force on 1 January 2017, but the exception in section 5¢c above entered into force on 15
February 2016 and applies retroactively from 1 January 2016.

Along with the thin capitalization rules, the interest deduction is limited also by the rules on interest rate (which remain the same),
namely:

o under borrowings that do not constitute controlled transactions* - interest expense is recognized on the basis of the
actual interest rate;

e under borrowings that constitute controlled transactions — interest expense is recognized on the basis of the actual
interest rate, subject to adjustments under the transfer pricing rules, unless the actual interest rate is within the following
thresholds:

Interest rate thresholds

Currency of borrowing Minimum rate — Maximum rate —
for lender’s income for borrower’s expenses
P CBR key rate x 0,75 CBR key rate x 1,25
€ EURIBOR® + 4% EURIBOR + 7%
¥ (CNY) SHIBOR® + 4% SHIBOR + 7%
£ (GBP) GBP LIBOR® + 4% GBP LIBOR + 7%
¥ (JPY), CHF JPY/CHF LIBOR® + 2% JPY/CHF LIBOR + 5%
Others USD LIBOR® + 4% USD LIBOR + 7%

The CBR key rate is 11% (from 3 August 2015).

Provision of a guarantee/ other security by a controlling foreign person or a related person, as such (until it has been
enforced), does not lead to application of thin capitalization rules any more.

Controlled transactions are determined in accordance with transfer pricing rules in Article 105.14 of the Tax Code.
EURIBOR, SHIBOR and LIBOR mean European, Shanghai n London interbank offered rate accordingly.
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N3MeHeHUusa B npaBunax TOHKOW
Kanutanu3auuum B PO

MapT 2016

ABTop: UpuHa OmutpueBa

15 dhbeBpansa 2016 roga npuHAT 1 onybnukoBaH ®egepanbHbiv 3akoH Ne 25-®3 r., usmeHsAOWNN
npaBuna TOHKOW kanuTtanu3aumm (cT. 269 Hanoroeoro Kogekca P®).

HoBble npaBuna npmeefeHbl B COOTBETCTBME C HANOroBOWM KOHLEeNuuen B3ammosaBucumbix nuy (ct. 105.1 HK
P®) n yunTbIBalOT HEKOTOPLIE MOAXOAbI, CITOXMBLUMECS B cyaebHoM npakTuke. Kpome Toro, B npaBvna
BBEEHbl HECKOJIbKO BAXKHbLIX MCKITHOUMEHWI: ANns NpUBeYeHHOro ot 6aHKoB hMHaAHCMpPOBaHUS, Ha pbiHKaxX
Kanutana v Ansg BHyTpUrpynnoBbiX 3anmoB B npegenax Po.

I'Io-npe)KHemy npasuna TOHKOWM KanuTanusauuu:

e MPUMEHSAITCA K POCCULICKOU OpraHM3aLnn-3aeMLLmMKy, ecrnv (a) B Kanutane Takoro 3aemMLumka
nmeeTcHa NpsiMoe/KOCBEeHHOe UHOCmpaHHoe ydacmue n (6) coomHoweHue KOHmMponupyemou
3adomxeHHocmu («K3») u cobcmeeHHoz20 kanumarna («CK») Takoro 3aemiumka npesbiwaeTt 3:1
(12,5:1 — pnsa 6aHKOB U NN3MHIOBbLIX KOMMNAHWN);

. UMEerT crnencTteBmnem (a) orpaHun4eHme BblHETA pacxoaos CYMMOIZ npedeanb/x ripoyeHmos un
(6) B3nMaHune gmBnaeHgHoro Hasrora ¢ CyMMbl ripesbileHuUs npedeanb/x ripoyeHmos (I'IO CTaBke,
onpe,u,enﬂemoﬂ B COOTBETCTBUN C HAJNIOroBbiM CTaTyCOM KOHTPOJIMPYHOLLEro MHOCTPAaHHOIO nwu,a); n

e B Ka4yecTBe BpeMeHHoM Mepbl (MpoaneHHon o 31 gekadbpsa 2016 r.) HUBENUPYIOT BO34ENCTBUE
BamnoTHbIX KypcoB Ha K3, Bo3HuMKwWyo go 1 oktabpsa 2014 r.t

MU3meHeHuns kacatotcs cneayoumx aneMeHToB npasui:

1) npaBWna NPUMEHUMbI, ECIIN B KanuTane 3aeMLyKa y4acTByeT NpsiMO/KOCBEHHO? MHOCTPaHHOE JINLIO
(«KOHTpONUpyoLWee NHOCTPAHHOE FINLIO»), NPUYEM:

a. TakuM NMLOM MOXeT BbITb Kak UHOCMpaHHasd opeaHul3auyus (FIO CTapbiM ﬂpaBMﬂaM), TakK n
d)U3U‘-IeCK09 Jiuyo (OHGBI/IH,HO, no Npu3Haky MHOCTPaHHOIO rpaXgaHcTtea unn, BO3MOXHO, No
NPU3HAKy MHOCTPaHHOIo Harnoroesoro pe3l/lﬂ,eHTCTBa); n

b. 0Qonsa yyacmus Takoro nuua (no ctapbiM npasunam — 6onee 20% NpPAMo/KOCBEHHO)
yCTaHaBnmBaeTcs B pa3mepe (a) 6onee 25% npsimo/koceeHHo, unu (6) 6oree 50% B kaxaomn
nocneayioLler opraH13aummn B LENOYKe;

2) KoHmpornupyemasi 3a00/IKeHHOCMb BKIOYaeT JONToBble 0083aTenbCTBa, rae KOHMpoupyruiee
UHOCMpaHHOoEe /IUYO UNW ero 83auMo3sasucuUMbie 1uya BbICTynarT 3aiMoaaBLaMu/KpeanTopaMmm nnm
NpeaocTaBnAT rapaHTuio (NOpy4nTENbLCTBO) / MHOE obecneyeHue.

Mpy 3TOM K Kpyry e83aumo3asucumMbiX AUy NpaBuna Tenepb YeTKO OTHOCHAT HE TONbKO POCCUNCKUE, HO
W UHoCmpaHHble opraHm3aumm, no kputeputo (a) ydactmusa 6onee 25% npsamo/kocBeHHO unm 6onee

Ons nepeoueHkn K3 npumeHsatoTcs Tekywme kypeol LIBP, Ho He Boiwe kypcos Ha 1 uons 2014 r.; CK
paccunTbiBaeTcs 6e3 yyeta KypcoBbIX pasHuL, BO3HUKWNX nocne 1 uonga 2014 r. Cm. Takke Haw cneumarnbHbIN
Hanoroebl 0630p «HoBbLIE NpefernbHbIe BENUYNHBLI CTABKM MPOLEHTOBY 3@ MapT 2015 T.

T.e. Yyepes nocrnenoBaTtenibHOCTb yqacmﬂ B Lieno4ke.
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50% B kaxgow nocriegytoLlern opraHusaumm unm (6) HaxoxgeHus B NPSIMOM/KOCBEHHOM BriageHum
bonee 25% y ogHoOro nuua («CecTpuUHCKMe» opraHusauumn);

3) cy0 HapenseTca npasom nNpusHaBaTb KOHTPONMPYEMON 3a40SPKEHHOCTb, AaXe ecnu hopmarnbHble
KpUTEPUM HE BbINOSHATCH, HO KOHEYHOU Uesibio 3aJ0IMKEHHOCTU ABMAKTCS BbiNnaThbl
KOHTPONMpPYIoLLLEMY NHOCTPAHHOMY NULYY UMK €ro B3anMo3aBUCUMbIM NULLaM;

4) BBOAMTCS HECKOJIbKO UCK/TFOYEHUU, KorAa 3a40/MKEHHOCTb HE NPU3HAETCS KOHTPONUPYEMOA:

a. 0ns 3adomkeHHocmuU o 3aliMaM 8 paMKax ebirycka eepoobruzayul — eCnn BbINOMHSATCS
TpeboBaHus ANst 0cBOOOXAEHUS MPOLIEHTHbLIX BbINAaT OT 0GMNOXEHUSI HANOTOM Y UCTOYHMKA
(TpeboBanus B cT. 310(2(8)) HK PD);

b. 0nsa eHympuepynnossix 3alimog eHympu P® — 3a00mKeHHOCTb Nepes B3anmMo3aBiCUMbIM
NMLOM KOHTPONMPYIOLLErO MHOCTPaHHOIO NuLa, ecrnv Takoe B3anmMo3aB1CUMOE NnLO
(a) sBNgeTCcs poccuinckor opraHusaumen unm uan4eckum nNnLoM — HanoroBbIM PE3NOEHTOM
P® n (6) He nmeeT conoctaBnMbIX (MO CPOKY M pa3mepy) AONroBbix 06s3aTensbeTB (back-to-
back) nepea KOHTpONUPYOLLUM MHOCTPAHHBLIM JIMLIOM UM MHOCTPaHHBIM B3aMMO3aBMCHMMbIM
nmuom;

C. 0ns baHKOBCKUX Kpedumos — 3a0IMKEHHOCTb nepes HEB3anMO3aBUCUMbIM BaHKOM
(POCCUIACKUM MU MHOCTPaHHbBIM), €CMN HE MMENOo MecTa UCNoMHeHWe no obs3aTenLcTBam
3aeMLymka (B 4aCTu NPOLIEHTOB U OCHOBHOW CYMMbI 0fira) CO CTOPOHbI €ro
KOHTPONUPYHLLEro MHOCTPAHHOIO NULLIA UMK ero B3anM0o3aBUCUMbIX NULL, NPEAOCTaBMBLLIMX
rapaHTUio (MOpy4MTENBLCTBO) / MHOe obecnevenue;’

5) Anga ncumcneHuns pasmepa npedesibHbIX MPOUEHMOo8 (a) 8ce KOHTPONUPyeMble 3a40SKEHHOCTU
cymmupytomces n (6) pacyeT NPOU3BOAMTCS Ha KOHEL, KaXX4oro OTYETHOro nepuoga OuckpemHo (T.e.
0e3 nocnegytoLero nameHeHus, gaxe ecnu pasmep CK yeennumaeTcsl B crieytoLemM OTYETHOM
nepvoae). ST NPUHLUNbLI YETKO He 3ahKCMPOBaHbl B JENCTBYHOLLUMX NpaBuniax, Ho ChopMmnpoBaHsb!
cynebHON NpaKTMKOW;

6) crartyc siu3uH2080U KoMnaHun (ons npumeHeHns cootHolleHust K3:CK B paamepe 12,5:1)
npegnonaraet, YTo He MeHee 90% Bcex AOX0O0B 3aeMLUMKa NOoMydYeHbl OT JIM3UHIOBOM
OEesATenbHOCTH.

3akoH ecmynaem g cuny ¢ 1 AsHeaps 2017 2., HO UCK/IrOYeHue 8 M. 4c ebiwe ecmynusio 8 cusny 15 ¢hesparns
2016 2. u npumeHsiemcs ¢ 1 sHeaps 2016 2.

Hapsigy ¢ npaBunamm o KOHTPONMPYEMOW 3a10MKEHHOCTU BbIYET PACXOO0B MO ynnaTe NpoLEHTOB Takke OrpaHuyYMBaeTCst
npaBunaMm o NPOLEHTHON CTaBke (KOTOpble OCTanMch NPEXHUMM), @ UMEHHO:

e B 3aMMCTBOBaHMSAX, HE NPU3HaBaeMbIX KOHTPONMpPYyeMOW caenkoii,* - pacxoabl NPUHUMAIOTCS UCXOAS M3 haKTUYECKOI
CTaBKM MPOLIEHTa;

e B 3aMMCTBOBaHUSX, NPU3HABAEMbIX KOHTPOMMPYEMO CAEMKON, - PACX0Abl MPUHUMAIOTCS UCXOASA U3 (aKTUYeCKon
CTaBKV NpOLeHTa, C KOPPEKTUPOBKOW MO fpasusiam 0 mpaHcgepmHOM UeHoobpa3osaHuU, eCnv TONbKO dakTuyeckas
CTaBKa He HaxoaMTCs B credyloLmnx npegenax:

lpedenbHble 3Ha4YeHUsI MPOYEeHMHoU cmasKu
Banoma saumcmeoeaHus MuHumanbHasi cmaeka MakcumanbHasi cmaeka
- 019 doxo0a y kpedumopa - 01 pacxo0da y 3aeMujuKa

P KntoueBas ctaeka LIBP x 0,75 Kniouesas ctaeka LIBP x 1,25
€ EURIBOR® + 4% EURIBOR + 7%
¥ (CNY) SHIBOR® + 4% SHIBOR + 7%
£ (GBP) GBP LIBOR® + 4% GBP LIBOR + 7%
¥ (JPY), CHF JPY/CHF LIBOR® + 2% JPY/CHF LIBOR + 5%
WHble USD LIBOR® + 4% USD LIBOR + 7%

Kntouesas ctaska LIBP coctasnset 11% (c 3 asrycta 2015 r.).

I'Ipe,£|o<:TaBJ1eHV|e rapaHTum (nOpy‘-II/ITeJ'IbCTBa) / Horo obecneyeHus KOHTPONMUPYHLWMM NHOCTPAHHbLIM JTULOM UM

B3aVMO3aBUCKHMbIMM NML@MU camo o cebe (00 MOMeHma UCrnoJIHeHUA no oﬁecnequum) 6onee He npnBOAUT K NPUMEHEHUIO

npaBwn TOHKON KanuTanusaumu.

COOTBETCTBEHHO.

CneuuanbHbii 0630p

KoHTponupyemble caenku onpeaensitoTcs B COOTBETCTBUM C NpaBuiamun TpaHcdepTHoro LieHoobpasosaHus B cT. 105.14 HK Po.
EURIBOR, SHIBOR u LIBOR o3HauvatoT EBponeiickyto, LLiaHxarckyto 1 JToHAOHCKY MexXOaHKOBCKME CTaBKU NpeasiokeHust
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HacTosiwnin 0630p npeactaBnset cobom KpaTkoe U3NOoXeHNe NocnegHNX U3MEHEHN B POCCUCKOM 3aKoHOAaTENbCTBE U He SIBNSIeTCS
topuaMYecKoi KoHcynbTaumeir. 3a KoHcynbTaumei No KOHKPETHOMY BOMpOCY criedyeT obpallatbCs HEMNOCPEACTBEHHO K HOPUCTY.

B HacTosilem 0630pe YawnT aHg Kelic o3HavaeT MexayHapoaHy lopuanyeckyto ompmy, coctosLLyto us YauT ang Kenc J1J1M,
TOBApULLIECTBA C OrPaHNYEHHOI OTBETCTBEHHOCTLIO, 3aperMcTPMpOBaHHOro B WraTe Hito-Mopk, YainT sua Keiic MMM, TosapuwlecTsa ¢
OrpaHNYeHHOW OTBETCTBEHHOCTbIO, YYPEXAEHHOro COrnacHo npasy AHIMUK, U BCeX NPOYMX adpdunmpoBaHHbIX TOBApULLECTB, KOMMaHWUN

N CTPYKTYP.
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