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On 8 March 2015, the President signed Federal Law No. 42-FZ "On Amending Part 1 of
the Russian Civil Code."

The amendments aim at increasing the stability and predictability of contractual relations under Russian law at
all stages: from the pre-contractual stage to parties' relations after the termination of the contract, as well as
developing the competitiveness of Russian law and attracting business to the Russian jurisdiction. The
amendments also offer new instruments essential to work conveniently with contracts concluded under
Russian law.

The amendments are based, among other things, on the Principles of International Commercial Contracts
elaborated by the International Institute for the Unification of Private Law (UNIDROIT)*, and the advanced
practice of Russian commercial courts, especially the Supreme Commercial Court of the Russian Federation
(the SCC).

Taking into account (where applicable) the clarifications set forth in the Resolution of the Plenary Session of
the Supreme Court No. 25 dated 23 June 20152, this update will focus on the following points:

e the application of the main principles of the law on contracts and obligations to different stages of
contractual relations (Articles 307(3), 434.1, 432(3) and 431.1(2) of the Civil Code);

e new provisions of the Civil Code regulating the performance of obligations (Articles 327.1, 309.1, 312,
313, 395, 317.1 of the Civil Code);

e important amendments regarding the enforcement of obligations (Articles 361 — 367, 368 — 379, 330 —
333, 381.1 — 381.2 of the Civil Code);

e new rules on the termination and modification of obligations and contracts (Articles 407, 431.1, 310, 428,
450, 450.1 of the Civil Code);

e new instruments for the protection of infringed rights at different stages of contractual relations (Articles
308.3, 393, 429, 434.1, 406.1, 431.2, 393.1 of the Civil Code); as well as

e new types of obligations and specific types of contracts (Articles 308.1, 308.2, 320, 320.1, 429.1, 429.4,
429.2, 429.3 of the Civil Code).

! Hereinafter — the UNIDROIT Principles (2010 edition).

The Resolution of the Plenary Session of the Supreme Court No. 25 "On the Courts' Application of Certain Provisions
of Division | of Part 1 of the Civil Code" dated 23 June 2015 (hereinafter — Resolution No. 25).
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Principles Applicable to Contracts and Obligations

Good faith (Articles 307(3), 434.1, 432(3) and 431.1(2) of the Civil Code). The amendments clarify the core of
the good faith principle in relation to obligations in general as well as to specific contractual relations and
obligations. As a general rule, when establishing, performing and terminating® obligations, parties shall (i) take
into account the rights and legitimate interests of each other*; (i) mutually provide any assistance required to
achieve the purpose of the obligation, and (iii) provide each other with all the necessary information. The Law
does not establish the right of the contracting parties to specify in their agreement any requirements of good
faith directly set forth in the Civil Code, nor does it prohibit the parties to do so. It appears that the parties must
consider normal business practice® as well as principles of reasonableness and fairness if they choose to
include relevant clarifications in their contract.

The amendments also clarify the core of the good faith principle in relation to pre-contractual negotiations.®
Pursuant to the Civil Code, the following actions of the negotiating parties are considered bad faith conduct at
this stage: (i) entering into and maintaining negotiations without the intention to conclude an agreement;

(ii) providing the other party with partial or misrepresented information; (iii) the abrupt and unreasonable
termination of negotiations in such circumstances where the other party could not reasonably expect this; and
(iv) the disclosure of confidential information provided by the other party or the use of such information for
personal purposes. The parties may enter into a negotiations agreement in which they may, among other
things, specify the requirements for negotiations in good faith. A party acting in bad faith is liable for damages7
and harm caused to the aggrieved party.

The Civil Code, among other things, prohibits the party that accepted the performance of contractual
obligations by the other party, in whole or in part or in any other way as confirmed by the existence of a
contract, from declaring the contract inexistent if such a claim contradicts the good faith principle. Similarly,
under b2b contracts, a party that accepted the performance of the contract by its counterparty but failed to
perform its own obligations in whole or in part may not challenge the validity of the contract.

The freedom of contract (Article 421 of the Civil Code). The Civil Code now directly stipulates that, as a
general rule, the provisions of the Civil Code which govern specific types of contracts specified in the Civil
Code do not apply to non-defined contracts which are not featured therein, except when such contracts
constitute hybrid or mixed contracts. This approach offers new opportunities for contracting parties and
enables them to include various specific terms in their agreement, for instance, in an investment agreement,
thus avoiding the risk of a court’s qualification of such an agreement in whole or in part as a contract specified
in the Civil Code, resulting in the application of the relevant Civil Code provisions instead of the specific terms
agreed by the parties.®

Thus the Civil Code establishes the principle of "further assurance" commonly used in contracts under English law.

Resolution No. 25 clarifies that in judging whether the parties’ conduct constitutes good or bad faith conduct, the court
must rely on the conduct expected from any economic agent who takes into account the rights and legitimate interests
of the other party and cooperates with them, including in obtaining the necessary information.

According to Resolution No. 25, parties may apply either a documented custom (e.g., published or specified in a court
decision), or one that exists independently. The party that raises the custom has the burden of proof regarding its
existence.

For further information on pre-contractual negotiations see below under "Remedies..." section. This new concept was
introduced on the basis of the UNIDROIT Principles (Article 2.1.15: negotiations in bad faith).

For instance, if one of the parties discloses confidential information, the aggrieved party may claim compensation
based on the profit obtained by the breaching party (UNIDROIT Principles, Article 2.1.16: duty of confidentiality).

When drafting the specific terms of a contract, it is important to consider the Resolution of the Plenary Session of the
SCC No. 16 dated 14 March 2015 where the Court has clarified that where the provisions of the contract are vague
and it is impossible to establish the actual common intention of the parties with regard to the purpose of the contract,
the courts must interpret the vague provision in favor of the draftsman’s counterparty. The Judicial Chamber of the
Supreme Court of the Russian Federation on Economic Disputes has supported this approach in its Ruling No. 307-
ES14-4641 dated 20 May 2015. This is also in line with the UNIDROIT Principles (Article 4.6: the contra proferentem
rule).
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Some Issues in the Performance of Obligations

Conditional performance (Article 327.1 of the Civil Code). The Civil Code now expressly permits parties to
condition the performance of their obligations, as well as the exercise, modification and termination of certain
rights under the contract to a party's action or to the occurrence of other circumstances specified in the
contract, including circumstances within the full control of one of the parties.®

Intercreditor agreements (Article 309.1 of the Civil Code). According to the amendments, creditors are
provided with an opportunity to agree on the procedure for the satisfaction of their claims to the same debtor,
including the hierarchy of their claims and the distribution of proceeds from the debtor on a non-pro rata basis.
The Bankruptcy Law was not amended accordingly. At the same time, it is likely that an intercreditor
agreement will be partly applicable in case of the debtor's bankruptcy even before such changes have been
made to the extent that the court satisfies a senior creditor's claims against a junior creditor in view of
returning everything received in breach of the intercreditor agreement.

Performance to the creditor’s representative (Article 312 of the Civil Code). When receiving performance it is
necessary to take into account that, according to the amendments, the debtor is entitled to refuse
performance to the representative of the creditor in the absence of: (i) a notarized power of attorney; (ii) a
written authorization from the representative provided by the creditor directly to the debtor; or (iii) the
representative's authorization in the agreement between the creditor and the debtor.

Performance by a third party (Article 313 of the Civil Code). According to the amendments, if the debtor is in
arrears, the creditor is obliged to accept performance for the debtor from any third party - unless the law or the
agreement implies that the debtor is to personally perform the obligation.

Interest in monetary obligations (Articles 395, 317.1 of the Civil Code). The Civil Code now provides that the
interest rate to be paid by the debtor for the non-performance of a monetary obligation is determined by the
average interest rates offered by banks for individuals' deposits in the area where the creditor's place of
residencl% or registered office is located, as published by the Central Bank and established over the respective
periods.

As for the compound interest, it should be noted that the accrual of interest on interest, as a general rule, is
not allowed (save for in relation to bank deposit agreements and agreements related to commercial activities
of the parties).

It is also important to note the general rule on the accrual of interest in any monetary obligations: in relations
between commercial organizations the creditor is entitled to the interest for the period of use of the funds by
the debtor (unless the law or the agreement provides otherwise). The interest shall accrue at the rate specified
by the agreement or, in the absence thereof, at the refinancing rate of the Central Bank.

Security Instruments

Suretyship (Articles 361 — 367 of the Civil Code). The following amendments should be noted when using this
security instrument:

e if the other security is lost/ deteriorated due to circumstances under the control of the creditor, the surety's
liability may be decreased (to the extent the surety could expect receiving compensation at the expense of
such security);

e the surety is entitled not to perform its obligation as long as the creditor has an opportunity to get
satisfaction by setting off its claims against the claims of the debtor;

The Supreme Court in its Resolution No. 25 has clarified that Article 157(3) of the Civil Code does not prohibit the
parties to enter into a transaction subject to a condition precedent (e.g., to conclude a lease contract of a newly
constructed building subject to the condition precedent that a registration of the lessor’s property rights must occur).
Earlier case law, on the contrary, interpreted this provision as prohibiting the conclusion of a contract subject to
circumstances within the full control of one of the parties.

The information on the average interest rates for individuals' deposits in rubles for the purpose of applying Article 395
of the Civil Code is available at http://www.cbr.ru/statistics/?Prtld=int_ra (information is classified by the federal
districts).

The information on the average interest rates in foreign currency by the federal districts is not published there,
however, the information related to the average interest rates in the US dollars and Euro throughout Russia and for 30
major banks is available.
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e the surety's right to raise against the creditor's claims objections, which could be raised by the debtor,
cannot be limited by an agreement.

At the same time, according to the amendments:

e the secured obligations can be defined by way of reference to the secured agreement, or (if the surety is
engaged in commercial activities) by way of reference to all the debtor's obligations within a certain
maximum amount;

e the surety is not entitled to exercise its rights to security (acquired upon its performance to the creditor) to
the detriment of the creditor; in particular, the surety is not entitled to get satisfaction from the value of the
pledged property until the creditor gets satisfaction in full;

e the suretyship remains in force if the debtor is liquidated (if the creditor has applied to the surety before
that) or reorganized,

e if the secured obligation was changed without the surety's consent, whereas the changes entail negative
consequences for the surety, the surety will be liable on the previous terms.

Overall, many of the changes are not novel, but rather reflect the court practice developed before (in
particular, Resolution of the Plenary Session of the SCC No. 42 dated 12 July 2012).

Independent guarantee (Articles 368 — 379 of the Civil Code). Instead of a bank guarantee, the amendments
introduce a new security instrument — an "independent guarantee." Such guarantee can be issued by any
commercial entities (and an independent guarantee issued by a bank is called a bank guarantee).

The following should be noted when using this security instrument:

e the guarantor shall pay to the creditor the amount specified in the guarantee (or determined according to
the procedure prescribed in the guarantee) when the circumstances specified in the guarantee arise;

e the guarantee can provide that the amount of the guarantee shall be decreased / increased upon a
specified term or upon the occurrence of a specified event;

e the guarantee is issued at the request of a principal in favor of a third party it specifies - a beneficiary;

¢ the guarantor is not entitled to raise against the beneficiary's claims objections that are not based on the
guarantee;

¢ the guarantor is entitled to suspend payment under the guarantee for up to seven days, in particular, if the
guarantor believes that the secured obligation has been performed or is invalid. Upon the expiry of that
term the guarantor is obliged to pay, provided the request for payment and the accompanying documents
are in compliance with the terms of the guarantee and are provided within the term of the guarantee.

Overall, given that this security instrument is independent from the secured obligation, it can prove to be quite
widely used in transactions between commercial entities (as an alternative to the suretyship).

Penalty (Articles 330 — 333 of the Civil Code). As previously, the amount of a penalty to be levied can be
decreased by the court if it is clearly incommensurate with the consequences of the breach of an obligation. At
the same time, the conditions for the decrease have changed compared to those developed by previous court
practice. In particular, if the debtor is engaged in commercial activities, the amount of the penalty can now be
decreased only "in exceptional cases, if it is proved that levying a penalty in the contractually agreed amount
can result in a creditor receiving an unjustified benefit."

Security payment (Articles 381.1 — 381.2 of the Civil Code). The Civil Code now includes provisions regarding
a security instrument already well-known and widely used in practice (in particular, in the sphere of real
estate). The security payment is deposited with a counterparty and, if the circumstances envisaged by an
agreement arise, is counted towards the performance of a relevant obligation; if no such circumstances arise
or the secured obligation ceases to exist, the security payment is, normally, returned.
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Termination of an Obligation, Change and Termination of a Contract

Termination of an obligation, invalidity of a contract (Articles 407(3), 431.1(3) of the Civil Code). As a general
rule, the parties may enter into an agreement on the termination of an obligation and define the consequences
of such termination. The parties may also enter into such an agreement after the invalidation of the contract
and specify the consequences of its invalidity. In that case the Civil Code provisions regulating the general
consequences of the invalidity of transactions will not apply provided that such agreement neither affects the
interests of third parties nor violates public interests.

Unilateral repudiation of an obligation (Article 310(3) of the Civil Code). As a general rule, such repudiation is
prohibited unless the law or the contract provides otherwise. The Civil Code now allows parties to b2b
contracts to subject such repudiation to the payment of a specific fee.™

Claim to terminate or amend the contract (Article 428(3) of the Civil Code). A party to a contract is entitled to
claim the amendment or termination of the contract if, simultaneously, (i) the contract imposes burdensome
terms for such party, while limiting or excluding altogether the contractual liability of the other party and (ii) the
negotiating position of such party was clearly unequal*?, which grossly impeded the negotiations in relation to
the content of certain terms of the contract.

Decision of the majority of contracting parties (Article 450(1) of the Civil Code). According to the amendments,
a multilateral agreement can envisage the possibility of being changed at the decision of the majority of its
participants (and the agreement can provide the procedure for determining such a majority). This is possible
for b2b contracts only.

Waiver of rights (Articles 450.1(6) of the Civil Code). The amendments recognize the possibility of waiving
rights: a party which refuses to exercise its contractual right when there are circumstances serving as a basis
for its exercise is not allowed to exercise the same right on the same grounds in the future (unless similar
circumstances arise again). The rule applies if the relevant party is engaged in commercial activities and
unless the law or the agreement provides otherwise.

Remedies: Specific Performance, Damages and Other Compensations

Specific performance (Article 308.3 of the Civil Code). As a general rule, the creditor is now entitled to request
specific performance of an obligation at court unless the law or the contract provides otherwise or if the
opposite can be inferred from the nature of the obligation.13 In the meantime, the creditor, in order to secure
its interests in case the debtor fails to comply with the court decision enforcing specific performance of an
obligation, may claim a penalty in the amount to be determined by the court based on the principles of
fairness, proportionality and the prohibition of benefit from improper or bad-faith conduct.

The amendments also enable the creditor to compel the debtor at court to refrain from certain actions if the
debtor has undertaken to refrain from such actions.™* The creditor may also bring such a claim if there is a real
threat of a breach of an existing obligation (Article 393(6) of the Civil Code).

Compulsion to enter into the main contract based on the terms of the preliminary contract (Article 429 of the
Civil Code). A party may compel the other party at court to enter into the main contract within 6 months from
the day of the breach of the other party's obligation to enter into the main contract. According to the
amendments, the preliminary contract must contain terms sufficient enough to determine the subject matter of
the main contract as well as the terms which one of the parties had requested to agree upon at the time of
concluding the preliminary contract.™ The court in its decision determines the terms of the main contract if the
parties failed to do so and the main contract is deemed to be concluded on the terms determined by the court
from the date the court decision enters into force or from the date specified in the decision.

" See the UNIDROIT Principles (Article 7.4.13: agreed payment for non-performance).

12 See the UNIDROIT Principles (Article 3.2.7: gross disparity).

13 Before these amendments courts used to limit specific performance claims to obligations relating to the transfer of
individually-identified objects (Article 398 of the Civil Code). See also the UNIDROIT Principles (Articles 7.2.1 and
7.2.2: performance of monetary and non-monetary obligations).

Similar to the concept of injunction under English law.

Before these amendments parties had to agree on all the material terms of the main contract in the preliminary
contract, irrespective of the existence or absence of the contracting parties' requests to this effect.
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General rules on the recovery of damages (Article 393 of the Civil Code). The Civil Code introduces basic
principles for the recovery of damages previously established by court practice: (i) the full recovery of
damages entails a recovery that places the aggrieved party in the position they would have been in had the
contract been properly performed,; (ii) the court may not dismiss a claim for the recovery of damages based on
the mere fact that the amount of damages cannot be established with reasonable certainty™®, and (iii) the
creditor i%entitled to claim damages even if it had already used other remedies provided by the law or in the
contract.

Recovery of damages caused by pre-contractual negotiations in bad faith (Article 434.1 of the Civil Code).
Pursuant to the Civil Code the party that is deemed to have acted in bad faith must compensate the expenses
incurred by the other party in the course of the pre-contractual negotiations (e.g., business trip expenses), or
due to the loss of the chance to conclude a contract with a third party.'® The law does not provide any
calculation method to determine the amount of damages incurred due to the loss of the chance to conclude a
different contract; the parties are therefore advised to include a provision in this regard in their negotiations
agreement in order to avoid the unpredictability of a court’s calculation of such damages in the absence of any
relevant practice. The parties cannot limit the liability for any bad-faith actions committed during the
negotiations. The Civil Code also stipulates that the aggrieved party may claim the recovery of damages
under the relevant provisions of the Civil Code.*

Indemnification of losses not related to the breach of the contract (Article 406.1 of the Civil Code).?° Parties to
b2b contracts, as well as parties (including individuals) to a corporate agreement or an agreement for the
disposal of a company's participation interests (shares) may now include in their agreement the obligation of
one party to indemnify the other party's property losses incurred upon the occurrence of certain events
specified in the agreement and not related to the breach of the agreement. The amendments provide that the
agreement must specify the amount of indemnification® or establish a method for its calculation. The court
may decrease the amount of indemnification only if the other party deliberately contributed to the increase of
the losses.

The Law does not clarify what actions (or, perhaps, omissions) will constitute "deliberate contribution."
Therefore, parties, taking into account the principle of good faith and / or the custom, may specify this in the
contract when establishing the calculation methods for the amount of indemnification.? It appears that parties
may also stipulate in the contract that the payment of the indemnification is subject to the reasonable conduct
of the beneficiary. That being said, the party that undertakes to indemnify losses must take into account that
pursuant to Article 10 of the Civil Code the good faith and reasonableness of the parties are presumed, and
must therefore recognise that it will bear the burden of proof to the contrary.

The parties should also note that if the indemnification is fixed as a sum of money, the obligor will probably be
bound to pay such sum in full regardless of the real amount of the beneficiary's losses.

' Inthis particular case the court itself established the amount of damages taking into account all the circumstances of

the case and the principles of fairness and adequacy of liability as well as the extent of the breach committed. This
provision of the Civil Code corresponds with earlier SCC practice, including the SCC Presidium Resolution No.
2929/2011 dated 6 September 2011 (the "SMARTS" Case).

The wording of the provision means that the parties cannot limit that right of the creditor in the contract.

The obligation to recover damages does not apply to individuals that are treated as consumers under the law. As
opposed to the relations under the preliminary contract, the claim for the conclusion of the contract is an inappropriate
remedy since the Civil Code expressly stipulates that, as a general rule, the parties are not liable if they failed to reach
an agreement.

¥ Chapter 59 of the Civil Code.
2 Similar to the concept of indemnity under English law.

The Civil Code provides neither a definition of the notion of “property losses" nor a specification of how such losses
correlate with damages and the principles of their recovery established in the Civil Code, as well as with insurance
services whose exercise is prohibited without a state license.

For instance, the Civil Code (Article 404), the UN Convention On Contracts for the International Sale of Goods (Article
77), the UNIDROIT Principles (Article 7.4.8) contain the rule stating that the aggrieved party must take reasonable
measures to mitigate damages, otherwise the breaching party may request that the amount of recovery is
proportionally decreased. It appears that such an approach may also be applicable to losses not related to the breach
of the contract since this approach corresponds to the universal principle of good faith.
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Representations on circumstances (Article 431.2 of the Civil Code).?* A party to a b2b contract, a corporate
agreement or an agreement for the disposal of a company's participation interests (shares)* may give the
other party representations on the circumstances related to, among other things, the subject matter of the
contract, power to conclude the contract, financial situation, a third party, etc.?

If the given representations turn out to be false, the misrepresenting party must pay damages incurred by the
other party in the following events: (i) the represented circumstances are essential for the conclusion,
performance or termination of the contract and (ii) the misrepresenting party was aware that the other party
would rely on such representations or had reasonable grounds to assume this. The ignorance of the
misrepresenting party that its representations were false does not exempt it from liability unless the contract
provides otherwise.

Along with the recovery of damages or penalties, the party that relied on the false representations (and if such
representations were essential for such party) is also entitled to: (i) repudiate the contract unless the contract
provides otherwise or (ii) request the invalidation of the contract if such party has entered into it under the
influence of deceit or substantive delusion caused by the false representations.

Recovery of damages due to the termination of the contract (Article 393.1 of the Civil Code). The amendments
establish the right of the creditor to request from the debtor the recovery of damages caused by the difference
in price between the terminated contract and the contract the creditor had to conclude in its place, if the
original contract was terminated due to the non-performance or improper performance of the obligations by
the debtor. If no new contract was concluded in replacement of the terminated contract, the damages are
calculated based on the price that is usually charged for similar goods, works or services in the place where
the terminated contract should have been performed, or, if there is no current price at such place, based on
the price that is used in another place and appears reasonable with regard to transportation and any other
expenses (the current price).26

Specific Types of Obligations and Contracts

Alternative and facultative obligations (Articles 308.1, 308.2, 320 and 320.1 of the Civil Code). The main
difference between alternative and facultative obligations is the creditor's right, or lack thereof, to choose
which obligation must be performed. Under an alternative obligation, as a general rule, the debtor is entitled to
choose which obligation to perform. If, pursuant to the law or the contract, the choice belongs to the creditor or
a third party and they have missed the deadline for making this choice, then the debtor will decide which
obligation to perform. Similarly, if the debtor misses the relevant deadline, the creditor or the third party will
decide.

A facultative obligation entitles the debtor to substitute the performance of the main obligation by the
performance of the facultative obligation. In such case the creditor may only request the performance of the
main obligation, even if the performance of the facultative obligation may seem preferable to them.

Framework agreement (Article 429.1 of the Civil Code). Parties may now conclude a contract with terms left
open, to be specified throughout its performance by concluding separate contracts, submitting requests by
one of the parties, etc.?” Courts will not declare such a contract inexistent on the mere basis that the parties
failed to agree on all its essential terms when entering into it.

2 Similar to the concepts of representations and warranties under English law.

It appears that a third party cannot make representations regarding or on behalf of a contracting party, since the Civil
Code expressly establishes the right to give representation specifically by a contracting party and the obligation of this
contracting party to bear liability in case of misrepresentations.

The circumstances provided in the law are not listed exhaustively and are formulated as facts existing at the time of
making the representation. The Law does not expressly regulate the question of whether a party may give
representations regarding circumstances that will arise in the future and that, for instance, fully depend on that party's
will, nor does it prohibit such representations. It is likely that such representations are acceptable, taking into account
the purpose of the Law and relevant amendments that permit the parties to precondition the performance of a specific
obligation, as well as the option to conclude the contract (see below "Specific Types of Obligations and Contracts") to
circumstances that fully depend on a party's will.

This new provision of the Civil Code corresponds to Article 7.4.6 of the UNIDROIT Principles. Earlier such an
approach was used only for the calculation of damages in case of the termination of a supply contract, as established
in Article 524 of the Civil Code.

See the UNIDROIT Principles (Article 2.1.14: contract with terms deliberately left open).
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Subscription agreement (Article 429.4 of the Civil Code). The subject matter of an agreement with
performance upon request is the right of one party (the subscriber) to request the performance by the other
party (the contractor) of the contractual obligation in accordance with the terms prescribed by the subscriber.
The subscriber must pay a subscription fee or provide other performance under the agreement irrespective of
whether the performance was requested from the contractor or not.

An option to conclude a contract (Article 429.2 of the Civil Code). This new instrument is an agreement28 by
which one party, in return for a fee or other consideration,?® makes an irrevocable offer to the other party to
conclude one or several contracts by accepting® the extended offer with all the terms therewith. At the time of
acceptance, the offer must include the necessary terms for determining the contract’s subject matter as well
all other essential terms of the contract. The offer's term of validity is one year unless the agreement provides
otherwise. As a general rule, the fee paid by the addressee in return for the irrevocable offer is not set off as a
payment under the contract concluded on the basis of this offer, and is not refundable if there was no
acceptance of the offer, i.e., if the option had not been exercised.

Option agreement (Article 429.3 of the Civil Code). Parties to the existing contract may agree that one party
undertakes to perform certain actions®" as specified in the contract upon the request of the other party, while
the other party undertakes to pay a certain fee® as payment for the right to request this performance. If the
other party fails to request® the performance within the specified period of time, the option contract is
terminated.

The Effect of the New Civil Code Provisions in Time

Article 2 of the Law provides that the new provisions of the Civil Code apply to (i) legal relations occurring after
1 June 2015 and (ii) the rights and obligations arising from legal relations entered into before 1 June 2015, but
which will become effective after 1 June 2015.

The new provisions of the Civil Code entered into force on 1 June 2015.
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% The option to conclude a contract may be included in a separate agreement unless the opposite can be inferred from

the nature of such an agreement.
The agreement may provide otherwise (e.g., gratuitous option).

The option may specify that acceptance is possible only upon the occurrence of a specific condition, including one
that fully depends on a party's will.

Including paying a sum of money, transferring or receiving property.
The option agreement (including one between commercial organizations) can be gratuitous.

The option agreement may provide that the performance request is deemed to be made if certain circumstances
specified in the agreement occur.
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CneuunanbHbIn 6ronneTeHb | CrivsHUA 1 NOMMoLEeHns

Pedopma IN'paxxpaHCKOro Kkogekca
P®: HOBbIe NONIOXEHUA O
AoroBopax n oobssarenbcrBax

ABrycTt 2015 .

KoHTakTbl: AHgpen JoHuoB, Makcum Kob3eB, NaBen bynaTtos

8 mapTta 2015 ropa MNMpe3unaeHT PP nognucan ®eaepanbHbiv 3akoH Ne 42-03
«O BHeceHUM nsmeHeHuu B YacTb nepByto MK PO».

MonpaBku HaleneHbl Ha YKpenneHne cTabunbHOCTU U NpeackasyeMOoCTH AOrOBOPHbIX OTHOLLEHWI B pamKax
POCCUIACKOro NnpaBa Ha Bcex aTanax Ux passuTus: OT NpeaaoroBOpHON CTaauy 40 OTHOLLEHMWI CTOPOH nocre
npekpalLeHnsl oroBopa, a Takke YKpenneHne KOHKYPeHTOCNOCOGHOCTM POCCUIACKOTO Npasa 1 NpuBreYeHne
GusHeca B poccuiickyto lopucavkuumio. Monpasky NpeanaratoT HOBble NPaBOBble UHCTPYMEHTbI, HE0GXOANMblE
GusHecy ans KOMOPTHOM PaGoTkl C AOroBOpamMm, 3aKoYeHHbIMMU MO POCCUICKOMY NpaBy.

lMonpaBk1, NOMMMO NPOYEro, OCHOBaHbI Ha MNpuHLMNax MexayHapoOHbIX KOMMEPYECKNX AOrOBOPOB,
chopmMynupoBaHHbIX MexayHapoaHbIM MHCTUTYTOM MO YHUdMUKAL MM YacTHOro nNpaea (YHI/I,D,PYA)l, a Takke
NPOrpeccuBHbLIX MPaBOBbIX NO3UNLMAX apbuTpaxHbIX CyA0B, B NepBYyl0 ovepedb, Beicluero ApbutpaxHoro
Cyna Po (BAC P9).

B HacTosiLem o63ope Mbl paccMOTPUM, B TOM YKcCHe C y4eToM (r4e NPUMEHUMO) pa3bsACHEHNI, U3NOXEHHbIX
B noctaHoBneHuun MNnenyma BC P® Ne 25 ot 23 nioHa 2015 roga,’ cnepyiolee:

e 0COBEHHOCTU NPUMEHEHNST OCHOBHbIX NPUHUMMNOB 06A3aTeNbCTBEHHOIO M JOrOBOPHOIO NMpaBa Ha pasHbIX
aTanax JOroBOpHbIX OTHOLWeEHW (cmambu 307(3), 434.1, 432(3) u 431.1(2) K P®);

e psg HoBbix nonoxeHun K P® o6 ucnonHenun obasatenbcts (cmambu 327.1, 309.1, 312, 313, 395,
317.1 TK PO);

e BaXHble MONpaBKku KacaTenbHO obecneyeHnst UCNonHeHns obs3aTtenscTB (cmambsu 361 — 367, 368 — 379,
330 - 333, 381.1 — 381.2 K P®);

e HOBble MpaBuna O NpekpalleHMn U n3MeHeHun obsszatenbcTBa M goroeopa (cmambsu 407, 431.1, 310,
428, 450, 450.1 K PQ);

e HOBble WHCTPYMEHTbl ANSA 3aliWTbl HApPYLUEHHOro npaBa Ha pasHbiX dTanax [OroBOPHbLIX OTHOLUEHWN
(cmambu 308.3, 393, 429, 434.1, 406.1, 431.2, 393.1 K P®); a Takxe

e HOBble BUAblI 06583aTENLCTB M crneunarnbHbiX 4OroBOPHbLIX KOHCTPYKUuin (cmamsesu 308.1, 308.2, 320, 320.1,
429.1, 429.4, 429.2, 429.3 K P®).

! Oanee — MpuHuunel YHUOPYA (pea. 2010 roga).

MocTtaHosneHue MNnenyma BC P® Ne 25 ot 23 uona 2015 roga «O npMMeHeHnn cyfammn HEKOTOPbIX MNONOXEHUI
pasgena | yactu nepson K P®» (nanee — MNoctaHosneHne Ne 25).


http://www.whitecase.com/law/practices/mergers-acquisitions
http://www.whitecase.com/people/andrei-dontsov
http://www.whitecase.com/people/maxim-kobzev
http://www.whitecase.com/people/pavel-boulatov

ﬂpVIHLI,I/IﬂbI, npuMeHdaemMble K OroBOPHbIM U 006a3aTeNnbCTBEHHbLIM NpaBOOTHOLUEHNAM

lMpuHyun dobpocosecmHocmu (cmambu 307(3), 434.1, 432(3) u 431.1(2) 'K P®). NonpaBkn packpbiBatoT
cogepxxaHve 0obpocoBECTHOCTM NPUMEHUTENBHO K 0653aTeNbCTBEHHBbIM OTHOLLEHUSAM B LIENOM U K
cneunanbHbIM NPABOOTHOLLEHUSIM B paMkax 0653aTenbCTBEHHOrO U AOrOBOPHOro npasa. o obwemy
NpaBUIy, CTOPOHbI NPY YCTAHOBIEHWN, UCTIOMHEHUM U NOCTe NpeKpaLLeHus® 06s3aTensCTBa A0MKHbI

(i) yunTbIBaTH NpaBa 1 3aKOHHbIE MHTEPeCk! Apyr Apyra’; (i) B3anMHO okasbiBaTh HEOBX0AMMOe CoaeincTBre
Ona gocTmkeHus uenu obasarensctea u (iii) npegocTaBnsaTb Apyr Apyry Heobxoanmyto nHdopmauunio. 3akoH
He npedycMaTpuBaeT npasa JOroBapMBaloLLUXCS CTOPOH KOHKPETU3MpoBaTh B TEKCTE AOroBopa
ycTaHoBneHHble B K P® obwime TpeboBaHus kK 4OOpOCOBECTHOMY NOBEAEHUIO, HO U He 3anpeLlaeT CTopoHaM
ob6sa3aTenbCTBa 370 caenathb. [1peacTaBnaeTcs, YTO CTOPOHbI, BKITHOYas COOTBETCTBYHOLLME NOMOXEHNS B
[I0rOBOP, JOMKHbI YYUTLIBATb 0BbIYaii®, CNIOXMBLLYIOCS AEMNOBYI0 NPAKTYKY, MPUHLMMLI PasyMHOCTU 1
cnpaBenMBOCTL.

[MonpaBkM Takke packpbiBalOT coAepXkaHne JOOPOCOBECTHOCTM A1 OTHOLLEHWI B paMKax 1epeaos8opos 0O
3akmnoyeHuu dozosopa’. B cooteTcTBUM ¢ K PO Ha aTOM aTane Heao6GpOCOBECTHBLIMM SIBASIOTCS
cneayowmne JencTBUsl y4aCcTHMKOB NeperoBopoB: (i) BCTYMMeHNe B NeEPEroBopbl U NX MPOAOIMKEHME, eCNn
CTOPOHa 3aBeJOMO HE MMEET HAaMEePEHMS AOCTMUYb COMMnalleHnst C JpPYyrov CTOPOHOM; (ii) npegocTaBnexHve
CTOPOHE HEMOJTHOW UM HEAOCTOBEPHON MHopMaLmu; (iii) BHe3anHoe u HeonpaBAaHHOE NpeKpalleHne
neperoBopoB Npu 06CTOATENBCTBAX, KOrAa Apyrasi CTOpoHa He Morfia pa3yMHO 3TOro oXuaatb; a Takke

(iv) packpblTue koHdUAEHUMaNLHOM MHOPMaLMK, NpeaocTaBNeHHOW ApYro CTOPOHOKW, UMW UCNONb30BaHUe
Takon nHpopmauum B cBomx Liensx. CTOpOoHbI BNpaee 3akniounTb coerlawieHue o nopsioke eedeHust
repeao8opos o 3akoyYeHUU 002080pa, B KOTOPOM OHM MOTYT, B TOM YUCIIE, KOHKPETU3MpoBaTb TpeboBaHus K
nobpocoBecTHOMY BefieHMo neperoBopoB. CTopoHa, AonycTuBLUas HeJobpocoBecTHoe NoBeaeHne, obsizaHa
BO3MECTUTb [PYroii CTOPOHE NPUYMHEHHBIE YBbITKM', a Takke Bpes.

K P®, kpome TOro, 3anpeLyaeT CTOPOHe, KOTopas NPUHANA OT APYro CTOPOHbI MOMHOE U YacTUYHOEe
NCMOoSTHEHWE NO AOroBOPY UMW MHa4ve noaTeepAanna AencTene Aorosopa, TpeboBaTb NPU3HaHWSA 3TOro
[0roBopa He3akm4YeHHbIM, ecnu Takoe TpeboBaHve ByaeT NPOTUBOPEUNTL NPUHLIMNY 0BPOCOBECTHOCTH.
AHanorn4yHo, CTopoHa, KoTopasi NPUHaAMNa OT KOHTpareHTa UCNoSIHEHNE MO OOroBOpPY, 3aKMYEHHOMY B paMKax
npeanpuHMMaTenbCKON OeATENBHOCTU, HO HE UCMOMHMNA NOMHOCTBIO UMM YaCcTUYHO CcBoe 065a3aTenbLCTBO, MO
obwemy npaBuny, He MOXeT TpeboBaTb NPM3HAHUA JOrOBOPA HEAENCTBUTESBHBIM.

Csob00a doeosopa (cmampbs 421 K P®). Tenepb 'K PO npsimo 3akpennsieT, 4To, no obwemy npasuny, K
HeNnoMMeHOBaHHOMY AOrOBOpY He npumeHstoTcs npasuna MK Pd 06 oTaenbHbIX BUaax JOFOBOPOB, KpoMe
cnyyaeB, Korga HenmoMMeHOBaHHbI JOrOBOP MO CBOEW NPUPOAE SIBNSIETCS CMeLLaHHbIM. Tako noaxoa
paclumMpsieT BO3MOXXHOCTU JOroBapMBatoLLMXCsl CTOPOH, Hanpumep, B paMkax MHBECTULIMOHHOO COorfalleHus,
BKNtOYaTb B 4OrOBOpP creumanbHble ycroBus 6e3 pucka, YTo cya kBanuduumpyeT 4OroBop UM ero 4acTb Kak
OOWH U3 OTAENbHbIX BUAOB AOFOBOPOB U MPUMEHUT COOTBETCTBYHOLLME NonoxeHust [K PO BmecTo
creumanbHbIX YCHOBWIA, paspaBoTaHHbIX cTopoHamu.?

Takum o6pasom B 'K PP 3akpennen npuHumn «further assurance», obbl4HO ycTaHaBnNMBaeMbIvi B 4OroBopax,
perynupyemMbix npaBom AHIUK 1 Yanbca.

MocTtaHoBneHne Ne 25 coaepXnT pasbsiCHEHUS, YTO, OLEHMBas AENCTBUS CTOPOH Kak OOPOCOBECTHbIE NN
HenobpOoCOBECTHbIE, CYA AOIMKEH NCXOAUTb U3 MOBEAEHUS, OXMaaemoro oT nboro yyactHuka obopora,
YUUTbIBAKOLLErO NpaBa U 3aKOHHbIE MHTEPECHI APYro CTOPOHbI, COAENCTBYIOLLErO e, B TOM YUCTE, B NONy4YEeHUN
Heobxoanmon nHdopMaLmu.

B cootBeTcTBUM C MocTaHoBneHnem Ne 25 cTOpoHbI MOTYT NPUMEHUTL 0OblYal, Kak 3adpUKCMPOBaHHbIN B KaKOM-Nn6o
OOKyMeHTe (onyGnuKOBaHHbIV B NeYaTh, U3MOXEHHbIN B PELUeHNM CyAa MO KOHKPETHOMY Aerny), Tak 1 CyLLeCTBYHOLLUIA
He3aBMCUMO OT Takon cukcaumn. [lokasaTb CyluecTBOBaHNe obblyasa A0MmKHa CTOPOHA, KOTOpas Ha Hero cebinaeTcs.

O6 MHCTUTYTe BeAeHUsi NeperoBOpoB O 3aKMN0YEHNN JOroBopa Takke CM. Hke «Cnocobbl NpaBoBOM 3aLUThI. .. ».
OTOT HOBbI UHCTUTYT 3aumcTBOBaH U3 MpuHumnos YHUOPYA (ctatbs 2.1.15: Heno6pOoCOBECTHbIE NEPETOBOPLI).

Hanpumep, B criyyae pasrnalleHns CTOPOHON KOHMAEeHUManbLHon nHdopmaumm gpyras CTopoHa MOXeT
notpeboBaTb KOMMEHCALMIO, OCHOBaHHYIO Ha BbIroAe, MOMy4YeHHOW HapyLUMBLLEA CTOPOHOM (CM. MpuHUMnbI
YHUOPYA, ctatba 2.1.16: 0683aHHOCTb KOHMAEHLMANBHOCTN).

Mpw aTOM, hOPMYNMPYA CrieumarbHble YCroBuUs AOroBopa, He0BXOANMO yunTbIBaTh noctaHosneHue MNneryma BAC PO Ne
16 ot 14 mapTta 2014 roga, B koTopom Cya ykasan, 4To, B Crlydae HESICHOCTU YCIOBMIA JOroBOpa U HEBO3MOXXHOCTM
YCTaHOBWTb AENCTBUTENBHYHO OBLLYIO BOMKO CTOPOH C YYETOM Lienu A4oroBopa, CyAbl AOMKHbI TONKOBaTb HESCHOE YCroBYe B
Monb3y KOHTpareHTa CTOPOHbI, KOTOpasi MOAroTOBMIIA MPOEKT AOrOBOPa Wi Npeanoxuna (opMynmMpoBKY COOTBETCTBYIOLLIETO
ycnosus. Takol nogxof nopgaepxana Konnervs no akoHommyeckum cnopam BC P® B onpegenerum BC PO ot 20 mas 2015
roga Ne 307-3C14-4641. OH cootBeTctBYeET 1 [NpuHumnam YHUOPYA (ctaTtest 4.6: npaBurno «contra proferentemy).
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HekoTopble BONPOCH! MCMONHEHUST 0643aTENbLCTB

O6ycriosneHHoe ucrnoniHeHue 002080pHO20 obsisameriscmea (cmambsi 327.1 K P®). Tenepb K PO npsamo
paspeLuaeT cTopoHam 06ycrnoBuTb UCMOMNHEHE 00A3aHHOCTEN, a Takke OCyLLEeCTBNEHNE, UBMEHEHME U
npekpaLleHve onpeaeneHHbIX Npas No 4OroBOPHOMY 06513aTeNbCTBY COBEPLLEHMEM OLHOW U3 CTOPOH
onpepneneHHbIX D,GIZCTBI/IVI nnn HactynrneHnem UHbIX NpegyCMOTPEeHHbIX OroBOpoOM O6CTO$|TeJ'IbCTB, B TOM
YnCre NONHOCTBIO 3aBUCALLIMX OT BOSIM OAHOM U3 CTOPOH.®

Mexkpedumopckue coanaweHusi (cmampes 309.1 K P®). CornacHoO M3MEHEHMSM, KpeanTopbl NosyvaoT
BO3MOXXHOCTb JOTOBOPUTBLCH O NMOPSAKE YAOBNETBOPEHUS UX TPeOOBaHMIA K OOHOMY M TOMY XXe AOIMKHUKY, B
TOM 4yncne, 06 o4epeaHOCTU N HENPONOPLIMOHANBHOCTY pacnpeaeneHnst Nony4aemMoro OT JOJDKHMKA
ucnonHeHus. CooTBeTCTBYOLLME N3MEHEHNS B 3aKOH O BAHKPOTCTBE BHECEHBI HE ObInn. BmecTe ¢ Tem,
BEPOSATHO, MEXKPEeaUTOpCKoe cornawleHne dyaeT YactmyHo paboTtaTe B cnyvae 6aHKpOTCTBA AOMKHMKA M 0
BHECEHUS TaKUX M3MEHEHMI, B TOW CTEMNEHM, B KOTOPOW CyA YAOBNETBOPUT TpeboBaHUA CTapLUEero kpeautopa
K MNnagLiemy KpegumTopy O Bo3BpaTte Mofy4YeHHOro oT AOIPKHUKA-6aHKpoTa B HapyLLEHNE MEXKPEAUTOPCKOro
cornatleHusl.

UcnonHeHue npedcmasumernto kpedumopa (cmambsi 312 'K P®). Mpy nony4yeHUn NCnoniHeHNst Heob6xoaAnMo
Yy4nTbIBaTb, YTO, COrMAacHO N3MEHEHNsM, OOSPKHWUK BNpaBe He UCMONHATL 0643aTenbCTBO NpeacTaBuTento
KpeauTopa B OTCyTCTBME (i) HOTapuanbHOW AOBEPEHHOCTY; (i) MMCbMEHHOro yNonHOMOYMS NpeacTaBuTens,
npeacTaBneHHOro KPeaNTOPOM HENOCPEACTBEHHO OOSMKHUKY, unu (iii) nonHOMouU npeacTaBuTens B
[0roBope Mexay KpeamTopoM U AOSHKHUKOM.

UcnonHeHue mpembum nuyom (cmames 313 K P®). B cuny nameHeHun, npy NpocpoyKe LOIMKHUKA
KpeaouTop 06s13aH OyoeT NpUHSATL UCMOSTHEHME 3a LOIMKHUKA OT NMoOO0ro TpeTbero nuua — Kpome Cryvaes,
KOrga u3 3akoHa unv 4oroBopa BbiTekaeT 0083aHHOCTb AOIMKHMKA UCMOSNTHUTL 06513aHHOCTb NTMYHO.

lNpoueHmebi o deHexxHoMmy obsisamenbcmsy (cmambu 395, 317.1 K P®). Tenepb K P® ycTtaHaBnueaer,
YTO pa3mep NPOLEHTOB, Noanexalux ynnaTe JOSMKHUKOM B CryyYae HEUCTNONMHEHUS] EHEXHOIO
0bsi3aTenbCTBA, ONPEAENseTCs cywecmsywuMu 8 Mecme Xumesbcmea (Haxox0eHus]) Kpedumopa
cpedHUMU cmaskamu 6aHKOBCKO20 rnpouyeHma rno ekrnadam ¢husudeckux nul, onybrukosaHHbIMU baHKOM
Poccuu u umMeswuMu Mecmo & coomeemcmaytowue nepuods™.

B oTHOLWWEHUN Tak Ha3bIBaEMbIX CITOXHbIX npoueHToB HeobxoaMmo y4uTbiBaTb, YTO HA4YMUCneHmne nNpoueHToB
Ha NMpoueHTbI, No 06L1J,6My npasuny, He OOonyckaeTcd (Kpome aorosopos GaHKOBCKOro BKnaaa u Aorosopos,
CBA3aHHbIX C ocyLllecTBlieHneM CTOpOHaMu npep,anHmmaTeanKon ﬂ,eﬂTeJ’IbHOCTM).

Kpome Toro, BaxxHo o6paTnTb BHMUMaHWE Ha obLiee NpaBuio 0 HA4YMCNEHUM MPOLEHTOB MO NHObLIM AEHEXHbIM
06s13aTENBCTBAM: B OTHOLLEHUAX MEXAY KOMMEPYECKMMU OpraHn3aumnsMn KpeguTop MMeeT NpaBo Ha
NPOLIEHTBI 3@ MEPUOA NMOSb30BaHUA OOSHKHUKOM OEHEXHBIMWU CpeacTBaMU (€CNn MHOE He NPeayCMOTPEHO
3aKOHOM MK JoroBopoM). MNMpoLeHTbl HAYUCASKTCS NO CTaBke, NPEAYCMOTPEHHON JOrOBOPOM, Ui, B
OTCYTCTBME TAKOBOW, N0 cTaBke peduHaHcmposaHus LIB PO.

BC P® B noctaHoBneHuu MNneHyma Ne 25 pasbsicHun, 4to NyHKT 3 ctathm 157 K PO He 3anpelyaeT 3aknoynTb BCO
cAernky noj ycrnoBueM, HacTynieHMEe KOTOPOro MOSTHOCTBIO 3aBUCUT OT NOBEAEHWS CTOPOHbI CAENKK (Hanpuvep,
3aKMYUTL JOrOBOP apeHAbl BHOBb MOCTPOEHHOIO 34aHUs Nof oTnaraternibHbIM YCOBMEM O PEFMCTPaLUN Ha HEro
npasa cobcTBeHHOCTM apeHaofaTens). PaHee cynebHas npakTuka, HAa00OPOT, TONKOBana ykasaHHy0 HOPMY Kak
3anpeLyaroLLyo 06ycnoBnuBaTh Camo 3akmntoyeHne orosopa (Caenku) o6cToaTen-cTBaMmm, 3aBUCALLMMU OT BOMK
OLIHOM N3 CTOPOH.

CBepneHusi 0 cpefHuX cTaBkax 6aHKOBCKOro NpoLeHTa no Bknagam usnyeckux nuy B pyonsax ans uenewn
npumeHeHus ct. 395 MK P® ony6nukoBaHbl Ha canTe baHka Poccun no agpecy
http://www.cbr.ru/statistics/?Prtld=int_rat (vHcpopmauus no eaepanbHbIM OKpyram).

NHdopmaums o cpefHnx cTaBkax 6aHKOBCKOro NpoLieHTa B MHOCTPaHHOW BastoTe no dedepanbHbIM OKpyram no
yKasaHHOMY afpecy He npefcTaBrieHa, ogHako, onybrnmkoBaHbl AaHHblE O CPEAHNX CTaBkax B Lienom no Poccum n no
30 kpynHenwmm 6aHkam, B gonnapax CLUA u eBpo.
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ObecneyvyeHne ncnornHeHus oba3aTenbcTB

lMopyyumersnscmeo (cmambu 361 — 367 K P®). Mpu ncnons3oBaHny 4aHHOro obecneynTensHoro
WHCTpYMeHTa criegyeT obpaTnTb 0coboe BHMMaHWe Ha creyrolme n3MeHeHNs:

npu yTpate / yxyaweHun Opyroro obecrneyeHuss «no oBCTOATENbCTBAM, 3aBUCALLMM OT Kpeautopar,
OTBETCTBEHHOCTb MOPYyYMTENs MOXeT OblTb CHWKeHa (B TOM Mepe, B KakoW MopyynTenb Mor
paccyMTbIBaTb Ha NOSlyYyeHne BO3MELLEHUS 3a CYET 3TOro obecrneyveHus);

nopyynTenb BMpaBe He MCMOSHATbL CBOe 006s3aTenbCTBO, MOKa Y KpeauTopa €cTb BO3MOXHOCTb
YOOBNETBOPEHUSI CBoero TpeboBaHusl MyTeM ero 3ayeta NPoTUB TpeGoBaHNA AOKHUKA;

npaBo nopy4vynTenda Ha 3adBlieHne npoTmue Tpe6OBaHVIﬂ KpeauTopa BO3pa)KeHl/II7I, KOTOpble MOr Obl
npencrtaBUTb OOJMKHUK, HE MOXET ObITb orpaHun4eHo cornawieHmnem CToOpoH.

B TO Xe Bpemsi, B COOTBETCTBMM C UBMEHEHUSIMU:

obecneyeHHble 06s3aTeNbCTBA MOrYT ObiTb ONpedenieHbl MyTeM OTCbIIKM K OCHOBHOMY AOFOBOPY MIU
(ecnn nopyuymTenb OCYLECTBNAET MNPEeAnpPUHMMATENbCKYI0 OesTEeNbHOCTb) MyTEM YyKasaHUsi Ha Bce
06s13aTenbCTBa A0OMMKHUKA B Npedenax ornpeaeneHHon CyMMbI;

nopy4yuTersrib He BnpaBe OCYyLWeCTBIIATb NpaBa no obecneyveHnto (I'IOJ'Iy‘-IeHHbIe MM B CBA3N C UCNOJIHEHNEM
er,El,I/ITOpy) BO Bpen Kpegutopy, B TOM 4uCne, He BhnpaBe nojlydatb yaoBneTBoOpeHne n3 CTOMMOCTU
3al10KeHHOro nMmyLecTea A0 NOJIHOro yaoBneTBopeHunsa Tpe6OBaHI/IIZ KpeguTopa,

NnopyynTernbCTBO COXpaHAETCA Npu NuKkBngaunmn OOJKHUKa (eCJ'II/I 0O 3TOro KpeauTop yXe npeabasun
TpeboBaHMe K NOPYYNTEND) U pEOpPraHn3aLun SOIDKHUKA;

npn nasmeHeHnmn obecneunBaemoro o6a3aTensCcTBa, KOTOpOe Blie4veT He6J'IaI'OI'IpVIFITHbIe nocneacTeuAa ana
nopy4dutena, 6e3 ero cornacus, nopy4vnTesrib oTBe4vaeT Ha NPexXHUX yCrioBUAX.

B uenom, MHOrMe U3MEHeHMs He ABMSIOTCH HOBEMMON, a CKopee OTpaxaloT paHee CNOoXMBLLYCS cyaebHyto
npakTuky (B YactHocTwu, NoctaHoBneHue MNneHyma BAC P® Ne 42 ot 12 uionga 2012 roga).

Hesasucumas eapaHmus (cmambu 368 — 379 K P®). BMmecTo GaHKOBCKOWM rapaHTMn N3MeHeHNsi BBOOAT
HOBbIN 0BecneYnTenbHbI MHCTPYMEHT — «He3aBMCUMas rapaHTusy». Takas rapaHTusi MOXeT BblgaBaTbCs
Nto6bIMM KOMMEPYECKUMY OpraHu3aumamu (Mpu 3ToM He3aBucKUMas rapaHTus, BoldaHHast 6aHKOM, UMeHyeTCs
©aHKOBCKOW rapaHTuen).

Mpwv ncnonb3oBaHUK AaHHOTO 06eCneYnTeNnLHOrO NHCTPYMEHTa 0coboe BHUMaHWe creayeTt obpatuts Ha
cneaytoLme NonoXeHUs:

npu HacTynneHnn obCToSTENbCTB, YKa3aHHbIX B rapaHTuK, rapaHT obsizaH ynnatutb Kpeautopy Cymmy,
yKa3aHHyo (Unv nopsiaok onpeaeneHns KOTOpo ykasaH) B rapaHTuu;

B rapaHTum MOXeT ObITb NMPedyCMOTPEHO, YTO CyMMa rapaHTUM MOANEXUT YMEHbLUEHUIO / yBENNYEHUIO
npw HacTyNNeHnn onpeaeneHHoro cpoka / cobbiTus;

rapaHTusl BblgaeTcs no npockbe npuHuMnana B nosb3y yKasaHHOro UM TPeTbero nuua — 6eHedmunapa;

rapaHT He BMpaBe BblABUratb MNpoOTUB Tpe6OBaHl/IFI 66HerVILI,VIapa Nno rapaHTun BO3paXeHnd, He
OCHOBaHHbI€ Ha rapaHTuu;

rapaHT BrnpaBe MNPUOCTAHOBUTL MMaTeX MO rapaHTUW Ha CPOK OO0 CeMWU AHel, B TOM 4ucre, ecrnv OH
nonaraet, 4To obecrnevnBaeMoe 06513aTeNbCTBO UCMONMHEHO UIMN HEAENCTBUTENbHO. 10 UCTeYeHUN 3TOro
cpoka rapaHT 06s3aH MPOM3BECTU MnaTex, ecnu TpeGoBaHWe U MPUMOXKEHHbIE K HEeMYy [OOKYMEHTbI
COOTBETCTBYIOT YCIOBUSIM rapaHTUM U NpeacTaBfeHbl O OKOHYaHWs Cpoka AeACTBUS rapaHTUu.

B uenom, ¢ y4eTOM HE3aBUCUMOCTU AAHHOIO MHCTPYMEHTa OT obecne4ynBaemMoro 0683aTenbCTBa, OH MOXET
okasaTbCs 0COBEHHO BOCTDGGOBaHHbIM B cAeNIKaxX Mexay KOMMep4eCKnmMin opraHm3aunamm (KaK
anbTepHaTuBa nopquTeanTBy).

CneumanbHblli GronneTeHb Yant aHg Keric 4



Heycmoltika (cmambu 330 — 333 K P®). Kak v npexae, pasmep noanexatlien B3bICKaHUIO HEYCTOMKN MOXET
ObITb CHWXXEH CyAOM B Crlydae ee SBHOro HeCOOTBETCTBUS NOCNEACTBUAM HapyLleHus obasaTenscraa.
BmecTe ¢ TeM, yCnoBUst CHUXKEHUS HECKOSbKO M3MEHEHbI MO CPaBHEHWUIO C TEM, YTO BbINo BoipaboTaHo
cynebHon npakTukon paHee. B yacTHOCTU, ecnn JOMKHMK OCYLLEeCTBNAET NpeanpuHMMaTensCKyto
OesATeNbHOCTb, CHUXKEHWE HEeYCTOMKN Tenepb AOMYCKaeTCH NMULLb «B UCKIMIOYUTENbHBIX CryYasx, ecnv byaet
[0Ka3aHo, YTO B3bICKaHNe HeYyCTOMKM B NPedyCMOTPEHHOM JOrOBOPOM pa3Mepe MOXeT NPUBECTU K
NoMy4YeHnto KPeaMTOpPOM HEOHBOCHOBAHHON BbIFOAbIY.

ObecneyumenbHbIl nnamex (cmambu 381.1 — 381.2 K P®). B TK P® Tenepb 3akpenneHbl NOnoxeHns ob
obecneynTensHOM MHCTPYMEHTE, yXKe U3BECTHOM U LLIMPOKO MCMOMb3yEMOM Ha NpakTuke (B 4acTHOCTU, B
cdhepe HeapmkmmocTu). ObecneunTenbHbIN NNATEX BHOCUTCS KOHTPAreHTy U NpU HacTyNNeHNM
NpeayCMOTPEHHBIX IOFOBOPOM OBCTOATENLCTB 3aCHUTLIBAETCS B CHET UCTONHEHMS 06513aTenbCTBa; Npu
HeHacTynneHun Takmx 06CToATENLCTB UK NpekpaLleHnn obecneynBaemoro obszaTensbcTBa, no obLiemy
npaewuny, BO3BpaLLaeTcs.

MpekpalleHne obasaTenbCcTBa, M3MEHEHNE U PacTOPXKeHWE AOroBopa

lpekpaweHue obsisamerniscmea, HedelicmaumeribHocmb 0o2oeopa (cmambu 407(3), 431.1(3) MK P®).
CTOpOoHbI, N0 06LLEMY NpaBKITy, MOTYT 3aKNOYUTL coarlaweHue o npekpaweHuu obsisamernscmaa v
onpeaenuTb NnocneacTsums ero npekpaweHnsi. CTOpOHbI Takke BnpaBe 3aKnoynTb Takoe cornalleHune nocne
Npu3HaHWs JOroBopa HeAEeWCTBUTENbHLIM U YCTAaHOBUTL NOCNEACTBUS ero HegencTBMTENbHOCTU. B aTom
cny4dae nonoxeHus K P® 06 obwmx nocneacTeuax HeOeNCTBUTENBHOCTM CAENKM He ByayT NPUMEHSITLCS,
€CInv Takoe cornalleHve He 3aTparmBaeT MHTEPECOB TPETbMX MWL, U He HapyLuaeT NyGnnYHbIX NUHTePECOB.

O0HocmopoHHUU omka3 om ucronHeHus1 obs3ameniscmea (cmambs 310(3) K P®). To o6wemy npasuny
TakoWn OoTKa3 He JoMnycKaeTCs, eCnu MHOe He YCTaHOBIEHO 3aKOHOM Unu goroBopom. Tenepb K PO
npegycmaTpyBaeT, YTO NpeanpyHumaTeny MoryT B JOroBope 00YyCnoBUTbL Takon OTKa3 BbINaaTon
onpeneneHHon AeHEeXHOW CyMMbl.

TpebosaHue pacmopaHyms uniu uameHums 0o2oeop (cmames 428(3) MK P®). CTopoHa gorosopa Bnpase
notpeboBaTb UBMEHEHUS UNN PaCTOPXKEHUS JOroBOpa, €Cnun, OAHOBPEMEHHO, (i) AOroBOpP COOAEPXKUT ABHO
obpemeHuTEeNbHbIE ANS Hee YCNOBUSA UM UCKMoYaeT UNn orpaHnyYnBaeT AOroBOPHYIO OTBETCTBEHHOCTb
Opyrou CTOPOHbI 1 (i) OHa Npu 3aknyYeHMn JoroBopa Haxoaunack B CUTyaLun 58HO20 HepageHcmea
nepez08opHbIX 803MOXHOCMeU'?, KOTOpas CyLLLECTBEHHO 3aTPy/HSNA COrMacoBaHNe MHOTO COAEPXaHMS
Takux ycnosuin Jorosopa.

CoenaweHue 6onbwuHcmea y4acmHukos doeoeopa (cmambs 450(1) MK P®). CornacHoO U3MeHeHUsM,
MHOFOCTOPOHHWI JOrOBOP MOXET NpefycMaTpuBaTh BO3MOXHOCTb €r0 MU3MEHEHMWS UMW pacTopXKeHUs No
cornalleHuno 6onbLUMHCTBA €ro Y4acTHUKOB (MPUYEM OroBOp MOXET NpeaycMaTpyBaTh NOpsaoK
onpefeneHns Takoro 6onbWNHCTBA). TO AOMYCTUMO, ECNU JOrOBOP CBSA3aH C OCYLLECTBIEHNMEM BCEMU €O
CTOpOHaMU1 NpeAnpUHMMATENbLCKON AeATENbHOCTY.

Omkas om nipas (cmambs 450.1(6) 'K P®). NonpaBku yCcTaHaBNMBaOT BO3MOXHOCTb OTKa3a OT npas no
[OroBOpYy: €Cnv CTOpOoHa 3asiBNAET OTka3 OT OCYLLECTBIIEHNsI CBOEro JOrOBOPHOIO npasa, HECMOTPS Ha
HacTynneHne obCToATENbCTB, ABMSIOLWLMXCSA OCHOBaHWEM Afs ero OCYLLEeCTBIEHUS, OHa He Brpase
OCYLLECTBMATL 3TO e NpaBo B ByAyLiem no TeM e OCHOBaHWUSIM (KpoOMe CriydaeB, Korga aHanornyHble
06CcTOATENBCTBA HACTYNUIN BHOBL). Takoe NpaBuiio NPUMEHSIETCS, eCrnn CTOPOHa OCyLLEeCTBSET
npeanpyHMMaTeNbCKy0 OeATENbHOCTb M UHOE HE NPeayCMOTPEHO 3aKOHOM UM JOTOBOPOM.

Cnocobbl I'IpaBOBOI7I 3allnThbl: UCMNOJTHEHKE obs13aHHOCTM B HaType, BO3MelleHne y6bITKOB n gpyrue
KOMMeHcauunmn

lMoHyxdeHue K ucronHeHuUro obss3aHHocmu 8 Hamype (cmambsi 308.3 K P®). Tenepb, no obwiemy npasuny,
KpeauTop Brnpase TpeboBaTb N0 Cyay NCMOMHEeHNs 06593aHHOCTM B HaType, KpOMe CryvyaeB, Korga uHoe
npeaoycMoOTpeHO 3aKOHOM Ui OroBopom mnn BblTekaeT U3 cyllecTtea O6F|3aTeJ'IbCTBa.13 OLI,HOBpeMeHHO

1 Cwm. Takke MpuHuunel YHUOPYA (ctatbs 7.4.13: cornacoBaHHbIV MaTeX Npu HEUCMONTHEHWI).

Cwm. Tarke MNpuHumnel YHUOPYA (ctatbsa 3.2.7: cyllecTBEHHOe HepaBHOBeCKE).

[lo nonpaBok CyApl, kak Npasuno, yaosneTsopany TpebosaHne 06 CnonHeHUn 0653aHHOCTM B HaType
NPUMEHNTENBHO K 06513aHHOCTM NepeAaT NHAMBUAYaNbHO-oNpeaeneHHyio Belb (ctatbs 398 MK P®). Cm. Takke
MpuHumnel YHUOPYA (ctatbn 7.2.1 1 7.2.2: NCNONHEHNE OEHEXHOIO U UCMOSNTHEHNE HELAEHEXHOro 00s3aTenLCTRA).
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KpeamTop, Ans obecnevyeHnss CBOEro MHTepeca Ha cry4ai HeMCMnonHeHNs JOMKHUKOM peLleHns cyaa o
NOHY)XXAEHUW K UCMONHEHUI0 0643aHHOCTU B HaType, MOXeT noTpeboBaTb NPUCYONUTb B €ro NOMb3y 3aKOHHYH0
HeyCTOIKyY, pa3Mep KOTopoW onpedensieT Cya Ha OCHOBaHUM NPUHLUMNOB CNpaBeanvMBoOCTM, COPasMepHOCTH U
HegonyCTUMOCTU U3BMNEYEHNs BbiroAbl U3 HE3aKOHHOTO UMW HEA0BPOCOBECTHOIO NOBEeAEHNS.

MonpaBku Takke ycTaHaBNMBaOT NPaBo kpeauTopa NoTpeboBaTh B cyae npeceyb onpeaeneHHble 4eNCTBUS
[OIKHIKA, €CIIN OH MPUHSN Ha cebsi 0653aHHOCTL BO3AEPXNBATLCA OT Takux AercTauit. ™ Kpeautop MoxeT
Takke NpeabsiBUTbL Takoe TpeboBaHWe, eCNM BO3HKKIA pearbHasi yrpo3a HapyLUEeHUs COOTBETCTBYHOLLErO
obsasatenbctBa (cmambsi 393(6) K P®).

lNoHy>deHue K 3aK/TF4YeHUK OCHOB8HO20 002080pa Ha yCcriogusix npedsapumeribHo20 0o2oeopa (cmambs 429
K P®). CTopoHa MoxXeT 06patuTbCs B Cy C MICKOM O MOHYXXAEHUW K 3aKIHYEHNI0 OCHOBHOMO A0roBopa B
TeYeHMe LLIeCTN MECSLIEB C MOMEHTA HEUCTONHEHUS APYron CTOPOHOM 06s13aTENbCTBA NO 3aKMOYEHNIO
OCHOBHOIO aooroeopa. B cooTtBeTcTBUM C nonpaBkamu I'Ipe,D,BapI/ITeJ'IbeIVI [orosop obsizaTensHo OOJINKeH
copepxaTb YCroBusi, NO3BONSAIOLLME YCTAaHOBUTb NPEAMET OCHOBHOIO IOrOBOpPA, a Takke YCrnoBus,
OTHOCUTENIbHO KOTOPbIX, MO 3adABJIEHUIO O,D,HOI7I M3 CTOPOH, AOJTKHO ObITb OOCTUTHYTO cornatwlueHue npum
3aKITIOYEHNN NPeaBapUTENbHOTO AoroBopa™”. Cya B CBOEM peLleHWUN onpeaensieT YCrnoBUs OCHOBHOIO
[0roBopa, ecnv CTOPOHbl HE CMOTTIM JOrOBOPUTLCSt CAMOCTOSATENBHO, U OCHOBHOM OrOBOP CYMTAETCA
3aKIK4YeHHbIM Ha onpeaerneHHbIX CyaoM YCIioBUAX C MOMEHTa BCTyNJ1eHNA B 3aKOHHYHO CUIy pelleHnda cyga
nnn ¢ MOMeHTa, YKa3aHHOIro B TakOM peLleHnn.

Obuwue npasuna so3meujeHusi ybbimkos (cmambsi 393 K P®). Tenepb K P® ycTtaHaBnuBaeTt 6a3oBble
NpUHUMNBI BO3MELLEHUS yObITKOB, CHOPMYNUPOBaHHbIE paHee B cyae6HON npakTuke: (i) Bo3MeLLeHne
y6bITKOB B NMONHOM 06bEME 03HaAYaEeT, YTO B pe3ynbTaTe UX BO3MELLEHUS KpeAMTOP LOIMKEH ObiTb MOCTaBMNEH
B MONOXEeHWe, B KOTOPOM OH Haxoauncs 6bl, ecnu 6bl 06583aTENBLCTBO ObINO UCMOMHEHO HaANEXaLLum
obpasowm; (ii) cyn He BNpaBe 0TKa3aTb B UCKE O BO3MELLEHWNM YOLITKOB HA TOM NILLIb OCHOBaHWUU, YTO X
pa3smMep HEBO3MOXHO YCTaHOBUTL C Pa3yMHOI CTEMeHbIo I0CTOBEPHOCTM ™, a Takke (iii) kpeanTop umeet
npaBo TpeboBaTb BO3MELLEHNS YOLITKOB, AaXe €CN OH UCMOSb30Bar UHbIE NPEAYCMOTPEHHbIE 3aKOHOM UK
[I0rOBOPOM CMOCOBbI 3aLLMThLI HApYLLIEHHOro npasa’” .

Bo3meuweHue ybbimKos, 803HUKWUX Y CMOPOHbI 8criedcmeue HedobpocosecmHO20 8e0eHUST Nepe2080p08 O
3akno4deHuU dozoeopa dpyaoli cmopoHol (cmambsi 434.1 K P®). B cootBeTcTBMM C [K PO
HeJobpocoBecTHasa CTOpoHa 06s3aHa BO3MECTUTb APYro CTOPOHE pacxofbl, MOHECEHHbIE B CBA3U C
BeEeHNeM NeperoBopoB O 3aKryeHun Jorosopa (HanpuMmep, KOMaHOUPOBOYHbIE pacxodbl), @ Takke B CBA3N
C yTPaTOii BO3MOXHOCTY 3aKIIOUNTh [OFOBOP C TPeTbUM NMLOM™®. 3akoH He pas3bsacHAET NopsoK pacyeTa
yObITKOB B CBA3U C YTPATON BO3MOXHOCTU 3aKIHOYNTL OPYron 4OroBop, MO3TOMY CTOPOHAM peKOMeHayeTcs
BKJIIOYNTb COOTBETCTBYIOLLME MOJIOXKEHNSA B COrMaLleHne 0 BEAEHUW NEPEroBOPOB, YTOObI UCKMOYUTD
HenpeackasyeMoCTb pacyeTa Takux yObITKOB CyAOM B CUITy OTCYTCTBUS Kakon-nnbo npaktnkn. CTOPOHbI He
MOrYT OrpaHMYMTb CornalleHnemM OTBETCTBEHHOCTb 3a HeA0OPOCOBECTHbIE AENCTBUSA B XO4€E BeAEHUS
neperosopos. [K P® Takke npegycmaTtpumBaeT, YTO NOTepneBLLas CTOpOHa Brnpaee nogaTb UCK O
BO3MELLEHUN BPe/ja Ha OCHOBAHWN COOTBETCTBYIOLMX HOpM MK PO,

BosmeuweHue nomepb, He C83aHHbIX C HapyweHuem do2oeopa (cmambs 406.1 K PCD)ZO. Tenepb CTOPOHbI
[0roBopa, 3aKmo4YeHHOro B paMkax npegnpvHuMaTenbCcKon 4eATENbHOCTH, a TakkKe CTOPOHBI

1 Awnaror WHCTUTYTAa injunction, MPUMEHSAIOLLLErocs B aHrMMNCKOM rnpase.

o nonpaBoOK CTOPOHbI 006s13aHbI ObINY cornacoBbIBaTh B npeansapuTeribHOM 0roBope ece CyLleCTBeHHbIe yCrnoBua
OCHOBHOIO goroesopa, He3aBMCUMO OT Hann4na Unm oTCyTcTBuA 3aaBnNeHnn gorosapmBaroLLINXCA CTOPOH.

B aTom cniyvae cya caMocTosATENbHO onpeaenseT pasmep yObITKOB C y4eTOM Bcex 06CTOATENbCTB Aena U ncxoas us
NPUHLMNOB CrpaBeA/IMBOCTU U COPa3MePHOCTM OTBETCTBEHHOCTU AOMYLLEHHOMY HapyLleHuto obssatenscrea. JTo
nonoXeHne coOOTBETCTBYET paHee crioxusLuenca npaktuke BAC PO, B Tom uncne cMm. lNoctaHoBneHue MNpesnanyma
BAC P® ot 6 ceHTabps 2011 roga Ne 2929/2011 (geno «CMAPTCy»).

Takas (bOpMyJ'IVIpOBKa HOPMbI 3akOHa O3Ha4aeT, YTO CTOPOHbl HE MOTryT YCTaHOBUTb B AOr0OBOpE OrpaHN4YeHnsa Ha
peannsaumnio KpeanTopom yka3aHHOro npasa.

TpeGOBaHVIﬂ O BO3MeLleHnn y6bITKOB HEe NPUMEHAKTCA K rpaxgaHam, KOTopble B COOTBETCTBUM C 3aKOHOM
NPU3HaKTCA I'IOTpeGVITeJ'IFIMVI. TpeGOBaHme O NOHYXAEHUN 3aKNnK4nTb 4OroBop, B oTiinyne ot OTHOLLEHUN B paMKax
npenBapuTENbHOro 4OroBopa, SABMSETCA HeHaanexallym cnocobom 3almTel npaea, T.k. K PO npsmo ykaseiBaer,
4TO, No 06L|.|,emy npasuny, CTOPOHbI HE OTBEYaloT 3a TO, YTO cornawleHne He JOCTUTHYTO.

% naea 59 MK Po.

2 Awanor WMHCTUTYTa indemnity, NpUMeHSoLWEerocs B aHrMNCKOM Mpase.
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KOpnopaTUBHOro 4Orosopa unu gorosopa ob oTyyxaeHun gonen (akumin) Xo3sancTBeHHOro obLiecTsa, B TOM
yucrne Korga CTOPOHONM Takoro AoroBopa ABnseTcs pusnyeckoe nuuo, MoryT BKMOYUTL B JOMOBOP
00513aHHOCTb OHON CTOPOHbI KOMMEHCMPOBATL APYroN CTOPOHE €€ NMYLLECTBEHHbIE MOTEPU, BO3HUKLLME NPU
HaCTYMMEHUN NEPEUYNCTIEHHbIX B OrOBOpPE OBCTOATENBCTB M HE CBA3aHHbIE C HAPYLLUEHWEM AOrOBOPHOro
obsizaTenbcTBa. B cooTBETCTBMM C MONpaBkaMu AOroBOp AOSMKEH yCTaHaABNMBATb pa3Mep Takoro
BO3MeLLEHUSI > UNn NOPSIAOK ero onpeaeneHunsl, NpuyeM CyA BrpaBe YMEHbLUTb YCTaHOBIEHHbIN B [JOTOBOPE
pa3Mep BO3MELLEHUS, TOMbKO €CIIM CTOPOHA YMBILLTIEHHO COAe/icTBOBaNa YBeNMYeHUIo pasmepa notepb. >

3aKoH He pa3bsCHSAET, Kakme AeicTBus (Mnu, BO3MOXHO, 6e3gencTeme) OyayT o3HavyaTb Takoe «yMbILIIIEHHOE
cogencTemey. B aTol CBA3M CTOPOHbI, PYKOBOACTBYSACH NPUHLUNOM 406POCOBECTHOCTU M / Nnn obblvaem,
MOTyT pa3bsiCHUTb 3TO B JOrOBOpE, yCTaHaBNMBasa NOPsiAOK OnNpeaeneHns pa3mepa Bo3MeLLEHMS NOTepb.
MpencraBnseTcs, YTO CTOPOHbI TaKXKe MOTyT ykasaTb B AOroBOpeE, YTO BbiMnaTa KomneHcaumm obycnosneHa
pa3yMmHbIM noBegeHneM Beirogonpuobpetartens. INpu 3ToM CTOpoHa, koTopas MPUHMMaeT 06s3aTeNnbLCTBO
BO3MECTUTb NOTEPWU, AOIMKHA Y4ECTb, YTO B cCOOTBETCTBUM co cTaThen 10 K P® nobpocoBecTHOCTb
YYaCTHUKOB rpaXJaHCKUX NPaBOOTHOLLEHWI U pa3yMHOCTb MX AENCTBUI NpegnonaratTcs, No3Tomy bpemsi
[oKasblBaHMA 0bpaTHOro, No obLeMy NpaBuIy, NSKET HA 3Ty CTOPOHY.

CTopoHam Takke criegyeT o6paTuTb BHUMaHue, 4To, ecrnv pasmep Bo3MeLLeHNUs onpeaeneH UKCMPOBaHHOM
CYMMOW, 06si3aHHan CTOpoHa, BEPOATHO, A0MmKHa ByaeT BbINNatUTb BO3MeELLIEHWE B NOMHOM pa3mepe,
yKa3aHHOM B 1OroBope, He3aBUCKMMO OT peasibHOro pasmepa noTepb BeirogonpuobpeTaTens.

3asepeHusi 06 o6cmosamernscmeax (cmambs 431.2 K PCD)23. CTopoHa goroeopa, CBA3aHHOTO C
OCYLLIECTBINEHNEM BCEMUN €0 Y4aCTHUKAMM NPEANPUHNMATENBLCKON AeATENbHOCTM, KOPNOpPaTUBHOIO
[I0roBOpa Ui JoroBopa 06 oTUYXAEeHUM A0Mel (aKLmit) X03sIMCTBEHHOTO o6LLecTBa> MOXeT NPeaoCTaBUThb
OpYroi cTopoHe 3aBepeHnst 06 o6CcToATenbCTBax B OTHOLIEHMM, MOMUMO NPOYEro, npeameTa 4oroBopa,
MOMHOMOUMIA Ha €ro 3aKMIOYeHUE, CBOEro (PUHAHCOBOrO COCTOSIHUS, TPETbEero nuua u T.4.%°

Ecnu npegocTaBneHHble 3aBepeHns OKaXyTCsa HeJOCTOBEPHbLIMU, 3aBepsioLLas CTOpoHa 0bs3aHa
BO3MECTUTb OPYron CTOPOHe yObITKM B cneayowux criyyasx: (i) o6ctoaTenbcTsa, B OTHOLEHUN KOTOPbIX
CTOpPOHa fana 3aBepeHus, UMeloT CyLLIeCTBEHHOE 3HaYeHne Ans 3aKYeHUs, UCNONHEHUS UMK
npekpaLleHns goroopa u (ii) CTopoHa, AaBLuas He4OCTOBEPHLIE 3aBEPEHUS, UCxoguna U3 Toro, Y4To apyras
CTOpOHa ByAeT Ha HUX nonaraTbCs, UM MMerna pasyMHble OCHOBaHUA 3TO nNpeanonarats.
HeocBegoOMNEHHOCTb 3aBEPSIOLLEN CTOPOHBI O HE4OCTOBEPHOCTM €€ 3aBEPEHMIN HEe 0CBOOOXOaeT ee OT
OTBETCTBEHHOCTW, €CMM UHOE HEe NPedyCMOTPEHO JOTOBOPOM.

CTOpOHa, KOTOpasa nonaranacb Ha Hea4OCTOBEPHbIE 3aBepeHud, nmerwme and Hee CylecTtBeHHOoe 3Ha4vyeHune,
Hapaay C TpeGOBaHMeM BO3MECTUTb y6bITKl/| U B3bICKaTb HeyCTOIZKy Brnpase: (I) OTKa3aTbCA OT A0roBopa,
€CIi MHOoe He nNpeflyCMOTpeHO AOroBOpoMm, unn (ii) FIOTpe6OBaTb NnpnU3HaTb 4OroBop He4eNCTBUTESbHbIM,
€CInn OHa 3aK4una gorosop nopg BriaHNEM obmaHa unum CyulwleCTBeHHOro 3a6ﬂy)Kﬂ,eHI/IF|, BbI3BAHHOIO
HEOOCTOBEPHbLIMU 3aBEPEHUAMN.

a K P® He pasbsiCHSET NoHATUE «NUMYLLECTBEHHbIE NOTepn» U TO, KakK OHN COOTHOCATCA C y6bITKaMVI n

YCTaHOBJIEHHbIMU B 'K P® npuHUnnamm nx BO3MELLEHUS, a TaKKe C ycnyramu no CtpaxoBaHuto, KOTOpbIe
3anpeLleHbl be3 COOTBeTCTByIOLIJ,eVI nnueHs3nun.

Hanpuwmep, 'K P® (ctaTtbs 404), KoHBeHums OOH o goroBopax MexayHapoaHOW Kynin-npoaaxu ToBapoB (CTaTba
77), NpuHumnsl YHUOPYA (ctatbsa 7.4.8) cogepxar npaBuIio, YTO CTOPOHA, KOTOpasi CCbIIaeTCsl Ha HapyLleHne
[0roBopa, JOoMKHa NPUHATL pa3yMHble Mepbl AN YMeHbLLEeHUA pa3mepa yObITKOB, MHa4Ye HapyLuMBLIas JOroBop
CTOpOHa BripaBe noTpeboBaTb COpa3MEPHOro YMEHbLLEHNUSI CyMMbl Bo3MeLLeHus. [peacTaBnsieTcs, YTo Takom
Nnoaxon MOXET MO aHanorum NPUMEHSITLCSA U K MOTEPSIM, HE CBSA3aHHbLIM C HAapyLUEHUEM 4OrOBOpa, T.K. OH
COOTBETCTBYET MPUHLIMINY 4O0GPOCOBECTHOCTM, KOTOPbLIN SBNSETCS YHUBEPCAlbHbIM.

AHnanor MHCTUTYTa representations and warranties, NPMMEHSIIOLLErocs B aHIIMNCKOM npase.

MpeacraBnseTcs, YTO TpeTbe NULO He MOXET JaBaTb 3aBePEHUSI B OTHOLLIEHUW UK OT UMEHU O4HOMN U3
[OroBapvBatoLLNXCHA CTOPOH, T.K. K P® NPSAMO ycTaHaBnMBaeT NpaBo UMEHHO 4OroBapmBaloLLLENCH CTOPOHbI faBaTb
3aBepeHuna n 0053aHHOCTb HECTU OTBETCTBEHHOCTL B cly4yae nx HeOCTOBEPHOCTW.

I'Iepequb nepevncrieHHbIX B 3aKoHe obcToATENBLCTB ABNAETCA OTKPbITbIM, OAHAKO OHU C(*)OpMyJ'IVIpOBaHbI KaK
haKTbl, CyLLECTBYIOLLME HA MOMEHT 3aBepeHusi. 3aKoH NPSIMO He perynunpyeT BOMPOC O TOM, MOXET NN CTOPOHa
[aBaTb 3aBepeHsl B OTHOLLEHUN OBCTOATENBCTB, KOTOPbIE BO3HUKHYT B ByayLieM u, Hanpumep, 6yayT NonHOCTHIO
3aBMCETb OT €€ BOMU, HO U He 3anpeLuaeT JaBaTh Takue 3aBepeHusi. BeposTHo, yunTbiBasi Lenu 3akoHogatens u
MonpaBkX B YacTW paspeLleHnsi 06ycroBnmnBaTh UCMOMHEHWE KOHKPETHOro 06a3aTenbCTBa, a TakkKe OMYUoH Ha
3akno4yeHue 0oeosgopa (cM. Huxe « OmdernibHble 8udbl 06513amernbsecme U crieyuarnbHbie 002080PHbIE KOHCMPYKUUU»)
0bcTOATENBCTBAMU, NOMHOCTLIO 3ABUCSLLMMI OT BONWU CTOPOHbI, TAKUe 3aBepeHUsi LOMYCTUMbI.
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BosmeuweHue ybbimkoe rpu rpekpaweHuu dozoeopa (cmamsesi 393.1 K P®). NonpaBku ycTaHaBnMBalT
npaBso kpeauTopa noTpeboBaTb OT AOIMKHUKA B Crlyvae HEMCNONHEHUS UMM HEHaANeXaLlero NCNonHeHNs
06s3aTenbCTBa, KOTOPOE MOBMEKIO NpeKpaLleHe oroBopa, Bo3MeLLeHUs YObITKOB, BO3HUKLLMX U3 pasHuLbl
Mexay LieHOW npekpaLLeHHOro 4oroBopa v LLeHon AoroBopa, KOTOpbIN KpeauTop 3aknoymn B3ameH. Ecnu
Takown JOroBop He OblIn 3akmntoyeH, To YBbITKM paccunTbiBaOTCA NCXOOA U3 LEHbI, KOTopasi B3MMaeTCs B
MOMEHT NpeKpaLLeHns 4oroBopa 3a ConocTaBnMble ToBapbl, paboTbl UMK YCYrM B MECTE UCNONHEHUS
[orosopa, a npu OTCyTCTBUM B YKa3aHHOM MeCTE — U3 LieHbl, KOTOpas NpUMeHsnach B ApyroMm Mecte u MoxeT
cny>+<v|2T6b pas3yMHON 3aMEeHON C y4ETOM TPaHCMNOPTHbIX U MHbIX AOMNOMHUTENBHBLIX PACX0d0B (Mmekywas
ueHa)”.

OTﬂeﬂbele BUAbI 004a3aTenbCTB U cneynarnbHble AOroOBOPHbIE KOHCTPYKLUN

AnbmepHamusHble U ¢haKyribmamueHblie obsizamernbcmea (cmambu 308.1, 308.2, 320 u 320.1 'K P®). Nx
rnaBHOE pasnuyne COCTOUT B BO3MOXXHOCTW MU ee OTCYTCTBUK Y KpeamTopa BbibpaTh 0693aTenscTeo,
KOTOpoe A0IMKHO BbITb ncnonHeHo. Mpu anbTepHaTBHOM 0653aTeNnbCTBE BLIOOP MCNOMHAEMOro
obsasatenbcTea, No obLwemy npasuny, NPUHAANEXUT OOSMKHUKY. Ecnn B COOTBETCTBUM C 3aKOHOM WK
[0roBOopoM BbIGOP NPUHAANEXUT KPEAUTOPY UMW TPETbEeMY NNLLY U OHM MPOMYCTUNN YCTaHOBMEHHbIA ANS
BblibOpa CpoK, OOIMKHUK peLuaeT, kakoe 06593aTenbCTBO OH UCMONHUT. AHANOMMYHO, ECNN CPOK NPOMYCTUI
OOIMKHUK, pellaeT KpeauTop Ui TpeTbe Nuuo.

dakynbTaTMBHOE 06A3aTENbCTBO 03HAYAET, YTO AOMKHMK BpaBe 3aMeHUTb UM UCMOSNHEHUE OCHOBHOIO
obs3zaTenscTBa. Kpeautop npu aTom Bripase Tpe6oBaTh MCNOMHEHUS TONBKO OCHOBHOIO 06A3aTenbCTRa,
Jaxe ecnuv ucnonHeHne akynbTaTMBHOIO 06A3aTeNbLCTBa OKasanoch AN Hero npeanoyTuTensHee.

PamoyHbilt dozo8op (cmampbs 429.1 TK P®). Tenepb CTOPOHbLI MOTYT 3aKNOUUTL 002080p C OMKPbLIMbIMU
ycriogusMu, KOTopble OyOyT YTOUYHATLCA B XOA4E UCMOMNHEHUS 0683aTeNbCTB MO paMOYHOMY JOrOBOPY MyTEM
3aKITIOYEHNS OTAENbHBIX JOrOBOPOB, NOJAYM 3asiBOK OAHOI U3 CTOPOH U T.n.2" Cyapl He GyayT NpuU3HaBaTh
TaKoW JOroBOP HE3aKMHOYEHHBIM TOJTbKO Ha TOM OCHOBAaHMM, YTO €ro CyLLECTBEHHbIE YCIOBUS HE
KOHKPETU3NPOBaHbI C CamMoro Havarna.

AboHeHmckul docoeop (cmambsi 429.4 K P®). NpeameTom 0o2080pa ¢ UcrofHeHuemM rno mpebosaHuro
ABNSAETCHA NPaBoO OAHOW 13 CTOPOH (aboHeHTa) TpeboBaTb OT APYron CTOPOHbI (MCNONTHUTENS)
npenocTaBneHnst NPegyCMOTPEHHOIO JOrOBOPOM UCMOSHEHMS HA YCIOBUAX, onpeaensembix aboHEHTOM.
ABOHEHT 0653aH BHOCUTb aBOHEHTCKYIO NnaTy Uy NPeoCTaBnATb MHOE UCMOSNTHEHNE MO aBOHEHTCKOMY
[0roBoOpy HE3aBMCMMO OT TOro, BOCTpeboBar OH UCMOSNTHEHWE OT UCMNOMHUTENS UMK HET.

OnyuoH Ha 3akmoyeHue 0o2oeopa (cmambs 429.2 K P®). OTa HoBas KOHCTPYKLUSA NpeacTaBnseT cobon
cornatueHne, B COOTBETCTBUM C KOTOPbLIM OfHA U3 CTOPOH COTMaLLEeHus 3a nnaTy Unu gpyroe BCTpe4Hoe
npenocTasneHne® HanpasnsieT Apyroi ctopoHe 6e30T3bIBHYHO OhepTy C MPaBOM NyTeM akuenTa

3aKMHYUTb JOrOBOP MIN HECKONbKO AOFOBOPOB Ha yka3aHHbIX B odepTe ycnosusix. OcdepTa gosmkHa
copepxaTb YCNoBUsi, KOTOpble NO3BONSAIOT ONpeaenvTb NpeaMeT U Apyrue CyLeCTBEHHbIE YCIOBUS 4OroBopa
Ha MOMEHT akuenTa 6e30T3bIBHOM odepThl. Cpok AEUCTBUS odhepThbl COCTABNSAET OAWH rof, eCrni MHOE He
YCTaHOBMNEHO cornatueHmeM. MnaTa, KOTopy BHOCUT CTOPOHa 3a Takyto 6e30T3bIBHYO 0dhepTy, No obLiemy
npasuny, He 3aCHNTLIBAETCS B CYET NaTeXel No 3aKkno4eHHOMY Ha OCHOBaHUM 3To ochepThbl AOroBOpY, a
Takke He NoanexuT Bo3BpaTy, eCrnv He ByaeT akuenTa, T.e. eCnn ONuUMOH He ByaeT peannsoBaH.

% 370 HoBOE nonoxeHue MK PO COOTBETCTBYET cTaTtbe 7.4.6 MpuHumnos YHUOPYA. PaHee Takoi nogxopn 6bin

copMynmpoBaH ToMbKo B cneuunansHon Hopme K P® 06 ncuncneHnm youITKOB Npy pacTopXXeHny Aorosopa
noctasku (cTatbsa 524 [K PO).

Cwm. Takxe MpuHumnel YHUOPYA (ctatbs 2.1.14: 4Orosop € YMbILLNEHHO OTKPbITLIMU YCIOBUAMN).

OnuuoH Ha 3akrnyeHne [orosopa Moxet ObITb BKITHOYEH B Apyroe cornawleHue, ecinim MHoe He BbiTeKaeT U3
cyuwieCTtBa Takoro cornaiwleHus.

WHoe, Hanpumep, 6e3B03ME34HOCTb OMNUMOHA, MOXET BblTb NPEAYCMOTPEHO COrnaLleHUeM.

OnumoH moxeTt npeaycmMmatpuBaTtb, YTO akKUenT BO3MOXXEH TOJIbKO NP HacTynneHnn onpeaeneHHoro ycrnosus, B TOM
yuncne NOSIHOCTbIO 3aBUCSLLENO OT BOMW O4HOM U3 CTOpPOH.
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OnyuoHHbIlU 0o2080p (cmambsi 429.3 K P®). CTOPOHbI MOTYyT B paMKax 3aKIo4eHHOro 4orosopa
YCTaHOBWTb, YTO OJHA CTOPOHA 0BS3yeTCs COBEPLUNTL OnpeaerieHHbIe B OroBOpe AeiCTBUS > Mo
TpeboBaHWo ApYyron CTOPOHbI, a Apyras CTOpoHa 0653yeTC BHECTU ONPEeAENEeHHYI0 AEHEXHYI0 CyMMY B
kayecTBe nnaTbl’” 3a npegocTasneHHoe en npaeo TpeboBaHusa. Ecnn cTtopoHa He 3asBuT> TpeboBaHue 06
WCMOSTHEHUN B YKa3aHHbIV CPOK, JOroBOp npekpallaeTcs.

HewncTtene HoBbix nonoxeHun 'K PO Bo BpemeHn

CrtaTbsa 2 3akoHa ycTaHaBMnMBaeT, YTO HoBble nonoxeHus K PO npumeHsitoTcs (i) K NpaBoOOTHOLLEHNSIM,
BO3HUKWMM nocrie 1 noHsa 2015 roga, a Takke (i) K npaBam n 0653aHHOCTAM, KOTOPbIE BbITEKAIOT U3
NpaBOOTHOLLEHUI, crnoxmBLunxca 0o 1 nwoHa 2015 roga, Ho npu 3ToM BO3HUKHYT nocne 1 noHa 2015 roga.

Hoenbie nonoxenusi 'K P® ecmynunu e cuny 1 utoHsi 2015 20da.

Yant ang Keric
PomaHoB nepeynok, a. 4
125009 Mockea

Poccus

T +7 495 787 3000

HacToswwmn 0630p npeacrasndaeTt cobon KpaTKoe U3NoXeHne nocnefHnx N3MeHeHnn B pOCCMNCKOM 3aKOHOAATENbCTBE U He ABNAeTCA
ropuanYecKon KOHcyﬂbTaLl,VIeVI. 3a KOHch'IbTaLlVIeVI MO KOHKPeTHOMY BONpPOCY cneayeT 06paLLlaTbCF| HenocpencTBEHHO K OPUCTY.

B HacTosiem 063ope YawnT aHg Kelic o3HavaeT MexayHapoaHyHo lopuanyeckyto dmpmy, coctosiyto ns Yaut ang Kenc J1J1M,
TOBapULLECTBA C OrpaHNYeHHOI OTBETCTBEHHOCTLIO, 3aperncTPUpPOBaHHOro B WTaTe Hilo-Mopk, Yait aug Keiic MMM, ToBapullecTsa ¢
OrpaHUYeHHON OTBETCTBEHHOCTbIO, YHYPEXAEHHOrO COrnacHo npaBy AHMMKK, U BCeX NPoYnx adUnMpoBaHHbIX TOBapULLECTB, KOMMaHWN
N CTPYKTYP.

© 2015 Yant aHp Kewic JTK.

81 B TOM yncne ynnatutb AeHeXHble CpeacTBa, nepenatb U NPUHATbL UMYLLLECTBO.

OnNuMOHHLIM  [OroBOpP (B TOM 4UCNE 3aKMYEHHbI MexXAy KOMMEPYECKUMW OpraHusaumsammn) moxeT ObiTb
0e3B03MEe34HbLIM.

OnNUMOHHBIA [OroBop MOXeT npegycMaTpuBaTh, 4To TpeboBaHue 06 MCMOMHEHUM cuMTaeTcs 3asiBNEeHHbIM Mpu
HacTynneHun onpeaerneHHbIX B 4OroBope 06CTOATENLCTB.
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