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In the recent English High Court case of Vinci Construction UK Ltd v. Beumer
Group UK Ltd, the court considered whether liquidated damages were
enforceable under a construction contract which provided for sectional
completion, but did not define the relevant sections with great clarity.

Introduction

It is common for construction projects to be completed and handed over in pre-defined sections, at pre-
determined times (otherwise known as sectional completion). More often than not, under such structure, a
separate completion is agreed in relation to each section, and separate liquidated damages apply to each
section in the event of delay. Although this is a common arrangement, it is vital to ensure that the construction
contract covers all aspects of this structure in sufficient detail.

There are several considerations which must be borne in mind when drafting a construction contract on the
basis of sectional completion, and sectional liquidated damages. By way of example, the contract should
contain:

¢ the necessary mechanisms for effecting sectional completion (for example, provisions which allow
sectional completion certificates to be issued);

e descriptions of each section, which make it clear which aspects of work will fall under each section;
e clearly defined dates for completion of each section;

e mechanisms to govern the award of extensions of time for each section, and any necessary
extensions of time to related sections; and

o clearly defined liquidated damages figures for each section.
Vinci Construction UK Ltd v. Beumer Group UK Ltd [2017] EWHC 2196 (TCC) highlights the kinds of issues
that can arise where there is a lack of clarity in the drafting of a contract providing for sectional completion.

Vinci Construction UK Ltd v Beumer Group UK Ltd

The case concerned a subcontract, let by Vinci Construction UK Ltd (“Vinci”) to Beumer Group UK Ltd
(“Beumer”), for the performance of a package of works relating to the baggage handling system at Gatwick
Airport’s south terminal.

The facts of the case are set out briefly below.

e The subcontract provided for sectional completion. There was a distinct completion date and agreed
liquidated damages figure for each section.
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e Beumer’s works in relation to two sections (Sections 5 and 6) fell into delay and Vinci therefore sought
to levy liquidated damages under the subcontract against those sections.

e Beumer argued that it was unclear from the subcontract technical documents which specific elements
of the delayed work fell into Section 5, and which fell into Section 6. Beumer claimed that, due to the
inability to determine, with certainty, which works were encompassed in each section, the liquidated
damages clause should be deemed void for uncertainty.

e Vinci disagreed with Beumer and sought declaratory relief from the TCC as to enforceability of the
provisions relating to sectional completion dates and liquidated damages.

In the High Court
In the High Court, the judge noted that:

e the courts would always strive to avoid a finding of uncertainty, but advised that it would not always be
possible to reach a clear conclusion as to the parties’ intentions at the time of drafting, particularly
where several equally possible interpretations or meanings exist;

o adisagreement between parties regarding interpretation of a provision is not, without more, sufficient
to justify a finding of fatal uncertainty; and

e parties are regularly in disagreement as to the meaning and effect of contractual provisions, and they
resolve such disputes via litigation and arbitration.

Guided by these established principles, the judge held that the technical and contractual documents made it
possible (albeit challenging) to sufficiently allocate the works between the sections. The provisions relating to
sectional completion dates and liquidated damages were therefore enforceable. She also noted that if there
was still uncertainty or disagreement over the allocation of certain items as between the two sections, such
uncertainty was capable of being resolved by factual and/or expert evidence.

Whilst this case confirms that the courts are generally reluctant to hold freely agreed terms void for
uncertainty, previous case law demonstrates that the courts will deem sectional liquidated damages provisions
uncertain and inoperable in circumstances where the relevant sections are not properly defined. For example,
in the case of Taylor Woodrow Holdings Limited v. Barnes & Elliott Limited [2004] EWHC 3319 (TCC), the
judge held that the absence of a sensible mechanism in the contract for determining each section resulted in
the inoperability of the liquidated damages provisions.

Comment

Hypothetically, had the judge found it impossible to allocate the work between the two sections, Vinci would
have been left without liquidated damages, and possibly without a claim for general damages - at least until
the expiry of the final date for completion, due to the resulting uncertainty around the completion dates for
each element of the works. Careful consideration is therefore required when drafting, so as to ensure that all
of the necessary mechanisms are in place to give effect to the agreed regime.

English courts have the ability to review and consider the factual and commercial context behind a contract,
as well as all of the contractual documents, where the meaning or effect of the words used in the contract are
not clear. Although Vinci was fortunate in this case, the judge made it clear that it will not always be possible
for the courts to resolve ambiguous, incomplete or unclear drafting.

Sectional completion is widely used in construction contracts, especially where parts of the works will be taken
over and used as-and-when they are completed. Sometimes sections of the works are easy enough to define,
for example in a residential development where there may be house 1, house 2 etc. But where the boundaries
between parties of the works are less clear, so that to some extent they form an integrated whole, sectional
completion may be more difficult to use. In such cases, the traditional, singular, completion date (which calls
for fewer lateral considerations than sectional completion), and a right for the employer to, at its option, take
possession of completed elements of the works (as a form of “partial possession”) may, therefore, often be
adequate. This would avoid the potential pitfalls highlighted by the cases discussed above, whilst still allowing
the employer access to the works before the scheduled completion date.
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