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I ntroduction

On 25 July 2016, the White & Case team obtained at the Supreme Court of the Russian Federation (the
"Supreme Court") a declaration that a secured creditor has the right to reduce, at its discretion, the amount of
a secured claim during receivership and, as a consequence, to obtain the right to vote at meetings of the
debtor's creditors.

The Supreme Court handed down its Ruling No. 308-ES15-6280(3) (the "Ruling") in the cassation appeal
prepared by us on behalf of our client. The Ruling addresses an important issue and sets a precedent in the
practice of Russian courts.

Advantages and limitations of secured creditorsin insolvency

Because of the special legal status of secured creditors in an insolvency case the Ruling is significant. Claims
secured by pledge are satisfied from the proceeds of sale of the debtor’s pledged assets, taking priority over
the other creditors’ claims, including in the insolvency proceedings. However, in exchange for such preference
the Federal Law "On Insolvency (Bankruptcy)" (the "Insolvency Law") materially restricts the voting rights of
secured creditors during receivership.

At the same time, it is not unusual for the secured creditor to lose commercial interest in retaining such
preferential status for its claims. This may happen if the amount of secured claims substantially exceeds the
amount of the potential proceeds of sale of the pledged assets, for instance, as a result of the pledged assets
losing their value or the amount of the secured obligation becoming greater on account of moratorium interest
which accrues during the insolvency proceedings. In this event, the secured creditor finds itself in a situation in
which it cannot actually have a part of its claims satisfied at the expense of the pledged assets and, at the
same time, the specified claims do not grant the voting rights that unsecured creditors have. Moreover,
sometimes the right to vote at creditors’ meetings and the possibility to gain control over the insolvency
proceedings, including determining the procedure for selling the debtor’'s unencumbered assets, may be more
valuable to the pledgeholder than the preferential treatment of a part of its claims.

In such situations, some secured creditors have tried to reduce the amount of the secured obligation by
waiving their pledge right in relation to a part of the claims without releasing the pledged assets. Case law,
however, was ambiguous in relation to this issue.

You can find our Client Alert on the amendments to the legislation on this matter here.



Case law befor e the Supreme Court handed down the Ruling

Before the Supreme Court handed down the Ruling, the case law had reflected two approaches to the waiver
by a secured creditor of its pledge right. Some courts” cited the principle of free exercise of civil rights and
upheld applications of pledgeholders seeking to waive their pledge rights. At the same time, the other
approach existed, whereby courts refused to amend registers of creditors' claims on the ground that a secured
creditor had waived its pledge rights. To justify this decision the courts stated that such a waiver violated the
rights of other creditors® or that waiver was possible only at the financial rehabilitation or external
administration stages* or that waiver was impossible owing to the binding nature of judicial decisions (rulings
on the registration of claims in the register).’

Based on such practice, secured creditors were apprehensive about applying the waiver of pledge rights in
relation to a part of their clams in insolvency.

In situations in which obtaining the right to vote at meetings of the debtor's creditors was necessary, secured
creditors used to resort to assigning to a company they controlled a part of the claims under the principal
obligation without assigning the rights under the pledge agreements (assigning a part of the claims as
unsecured). Thereafter the controlled company would replace the creditor as a procedural successor in the
insolvency case. The monetary claim the assignee received would be registered in the register as a claim not
secured by a pledge. As a result, the assignee would acquire a voting right.

Although case law recognized the above tool for assigning an unsecured claim as acceptable,’ it has a
number of substantial drawbacks. It is inconvenient, as it requires the taking of a considerable number of
actions that stretch out over time. The secured creditor needs to engage a third party with which it concludes
and performs an assignment agreement (when it does this, the assignment of claims at a reduced value or
with a considerable postponement of payment may be risky or otherwise be unacceptable)7, file an application
for procedural succession and wait until the court upholds such application. Moreover, tax legislation contains
special rules for keeping a record of assignment agreements in relation to debt obligations from credit
agreements for tax purposes. A party assigning a claim against the debtor in insolvency proceedings must
take these rules into account.

In view of the above, when our client, which was a secured creditor in insolvency proceedings, needed to
obtain votes, a decision was taken that it should waive its pledge right based on the new Article 450.1 of the
Civil Code, which has unambiguously enacted the right of a creditor to waive its rights unconditionally, and to
overcome the contradictory case law. Before this rule of law came into force, the waiver of rights could be
claimed on the basis of Article 9 of the Civil Code, which was worded in a more general way.

Facts of the case examined by the Supreme Court

After the register of creditors' claims closed, Commercial Bank "Uniastrum Bank" (LLC) (the "Bank"), a
secured creditor in the insolvency of Gamma Holding Company LLC (the "Debtor"), filed an application to
have the register amended by reflecting a part of the Bank's claims against the Debtor as unsecured by the
pledge. The purpose of such application was to obtain the right to vote on all issues on the agenda at the
meetings of the Debtor's creditors and to gain control over the course of the insolvency proceedings.

The first instance court supported the Bank's position and amended the Debtor’s register of creditors’ claims.
The court of appeal disagreed with this approach and refused to allow the Bank to amend the Debtor’s
register of creditors' claims. The Commercial Court for the North-Caucasus Circuit upheld the resolution of the
court of appeal.

2 See the Resolution of the Commercial Court of the Povolzhsky Circuit dated 12 November 2014 in case No. A65-18395/2010 and
the Resolution of the Commercial Court of the North-Caucasus Circuit dated 27 April 2015 in case No. A32-18644/2014.

8 See also the Resolution of the Nineteenth Appellate Commercial Court dated 31 May 2012 in case No. A36-2923/2010.

4 See the Resolution of the Federal Commercial Court of the West-Siberian Circuit dated 15 September 2010 in case No. A45-
3834/2009 and the Resolution of the Eleventh Appellate Commercial Court dated 13 December 2010 in case No. A55-35298/2009.

5 See the Resolution of the Seventh Appellate Commercial Court dated 8 June 2010 in case No. A45-3834/2009 and the Resolution of
the Eleventh Appellate Commercial Court dated 13 December 2010 in case No. A55-35298/2009.

6 See the Resolution of the Presidium of the Supreme Commercial Court dated 17 April 2012 in case No. A46-13479/2009.

For instance, it may require internal approvals of the creditor or may be challenged as a suspicious transaction within the insolvency
proceedings against the assignee (Ruling of the Supreme Court's Economic Board dated 28 April 2016 No. 306-ES15-20034).
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The Supreme Court granted the Bank's cassation appeal, overruled the decisions of the appellate court and
the cassation court and upheld the ruling of the court of first instance. In its Ruling, the Supreme Court
specified that the Bank exercises its civil rights at its discretion and in its own interest. At the same time, the
law does not prohibit the pledgeholder from waiving a part of its rights that arise from the pledge. However,
once it declares such waiver, it cannot subsequently exercise the waived right in question. The Insolvency
Law does not restrict the right of a secured creditor in an insolvency case to waive a pledge right either in full
or in part, with or without the pledged assets being released, after the register of creditors' claims has closed.
When the pledge is waived, the court considering the case must amend the register of creditors' claims
accordingly. The courts should not assess as unlawful the creditor’s intent to use voting rights after waiver of
the pledge, since participation in the decision-making process at creditors’ meetings is an inalienable right of
an unsecured creditor.

As a result, the Bank obtained more than 50% of the votes at meetings of the debtor's creditors without
reducing the amount of the pledged assets.

Conclusion

For the first time the Supreme Court applied the new Article 450.1 of the Civil Code in relation to a secured
creditor in an insolvency case, ruling that such creditor may, at its own discretion, dispose of its rights. At the
same time, the secured creditor may partially waive the pledge, with or without releasing the proportional part
of the assets from pledge, by way of reducing the amount of the secured claim. The Supreme Court
particularly emphasized that, if the pledge right is waived, it will be impossible to reinstate such right in future,
which directly follows from Article 450.1(6) of the Civil Code.

The Ruling is in line with the trend of increasing protection for secured creditors' rights in insolvency cases.
The Supreme Court's approach allows secured creditors to compare the amount of secured claims and the
actual value of the pledged assets after the register of claims is closed and, if necessary, waive security in
relation to the part of the claims that is in excess of the value of the pledged assets, in order to gain control
over the insolvency procedure. A partial waiver of the pledge right declared in accordance with Article 450.1 of
the Civil Code will considerably simplify and accelerate the process of obtaining the voting right at the
creditors meeting as compared with the assignment of the claim.

The Supreme Court's approach set out in the Ruling may also apply in situations when the debtor is, at the
same time, a surety and a pledgor that has provided security for a third party's obligations. In this instance,
following the position of the Presidium of the Supreme Commercial Court®, the register records the claims
against the debtor acting as surety as unsecured claims of third-priority less the amount included in the
register as secured by the pledge. In turn, the register records the claims under a pledge based on the value
of the pledged assets, but not more than the amount that the secured creditor may claim®. Consequently, the
creditor obtains the voting right based only on the claims under the suretyship agreement, deducting any
secured claims that are included in the register of creditors’ claims. It seems that, in this situation, to obtain
additional votes at meetings of the surety's creditors, the creditor may waive its pledge right in relation to a
part of the claims, and may request that the court reduce the amount of the obligation secured by the pledge
and increase the amount of the unsecured obligation based on the suretyship agreement.

White & Case LLC
4 Romanov Pereulok
125009 Moscow, Russia

T +7 495787 3000

In this publication, White & Case means the international legal practice comprising White & Case LLP, a New York State registered
limited liability partnership, White & Case LLP, a limited liability partnership incorporated under English law and all other affiliated
partnerships, companies and entities.

This publication is prepared for the general information of our clients and other interested persons. It is not, and does not attempt to be,
comprehensive in nature. Due to the general nature of its content, it should not be regarded as legal advice.

8 Resolution of the Presidium of the Supreme Commercial Court No. 18262/10 dated 26 April 2011 in case No. A08-10540/2009-11B
(Sberbank v. Energomash).

Paragraph 20 of Resolution of the Plenum of the Supreme Commercial Court dated 23 July 2009 No. 58 "On certain issues
connected with granting the pledgeholder's claims in the pledgor's insolvency".
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MUHdopmMaLMOHHLIN BronneTeHb | PaspelueHne crnopos

3anoroBbiu KpeauTop MoxeT
NONMYYUTb ronoca Ha cobpaHmnax
KpeouTopoB, YMEHbLUUB pa3mep
obecneYyeHHbIX 3arorom TpeboBaHnn B
XoA4e KOHKYPCHOro npoM3BoAcTBa

ceHTsI0pB 2016

Aptopsl: [1agea byaaros, lapbs LllersioBa

BBeaenue

25 nions 2016 r. komanga White & Case gobunace B BepxosHom Cyae Poccunckon ®egepauum ("BC PD")
Nnpu3HaHWs NpaBa 3anoroBoro KpeauTopa no CBoemMy YCMOTPEHUIO YMeHbLUATb pa3Mep o6ecneveHHOro
3anorom TpeboBaHus B X0e KOHKYPCHOrO NPOU3BOACTBA, NoNy4asl B pesyfibTate 3TOro NpaBo rofioca Ha
cobpaHusX KpeauToOpOB OOMMKHMKA.

Onpegenexune BC P® Ne 308-3C15-6280(3) ("OnpeaeneHue"), BbIHECEHHOE NO KaccaLWOHHON Xanobe,
I'IO,IJ,FOTOBJ'IGHHOVI HaMW B MHTepecCax Hallero KrnneHTa, ABnaeTCd 3HakoBbIM N nNpeueneHTHbIM B NPaKTuke
POCCUNCKMX CyO0B.

IIpermyiecTBa U OrpAaHUYCHHS 32JI0TOBBIX KPEAUTOPOB B 0AHKPOTCTBE

3HadveHune Onpegenexus obycrnoBneHo 0cobbiM NPaBoOBbLIM CTATYCOM 3a5i0roBbIX KPeAUTOPOB B Aerne O
HaHkpoTcTBe. [NpaBo 3anora npeacTaBnseT cobon BO3MOXHOCTb KpeamnTopa nomnyynTb YA0BNeTBOPEeHNe
cBOero TpeboBaHNsa N3 CTOMMOCTHY 3arN0oXeHHOro MMYLLECTBA A0SIKHMKA NPEUMYLLIECTBEHHO Nepes ero
Opyrumu kpegmtTopamu, B TOM Yncne B npoueaype 6aHkpotcTea. OgHako B 0OOMEH Ha Takoe NpemMmyLLeCcTBO
@3 "O HecocToaTenbHOCTH (baHkpoTcTBe)" ("3aKoH 0 6aHKpPOTCTBE") OrpaHNnYMBaEeT NpaBo rofnoca
3ar10roBbIX KPEAUTOPOB B X0/ KOHKYPCHOMO MPOM3BOACTBA MO GOMbLIMHCTBY BOMPOCOB'.

I'IpV| 3TOM HEpeKn CUTyauumn, Korga 3anorosbii KpeauTop TepdeT KOMMep‘-IeCKI/IIZ NHTEPEC B
npenmMmyLwecTtBeHHOM yaoBJIETBOPEHUN HaCTU CBOUX TpeGOBaHMVI 3a CYHeT npegmMeTa 3arnora. 3710 MOXeT
I'IpOl/I3Ol7ITl/I, ecnun pasvep obecneyeHHbIX 3arorom Tpe6OBaHVIl7I CylwleCTBEHHO npesblillaeT CyMMy, KOTOPYHO
MOXHO BbIpy4UTb Npu peann3auunn npeameTa 3anora, Hanpumep, scnencrsne obecLeHnBaHNs npegmMeTa
3arnora unm yeenn4eHunsa pasmepa obecneyeHHoro obs3arenscTea 3a cyeT MOpPaTOpPHbIX NMPOLIEHTOB. B aTtom
Ccny4yae 3anorosblii KpeagunTop OKa3biBaeTCd B CUTyaLun, Korga OH HEe MOXeT (*)aKTVI‘-IeCKVI nony4unTb
yaoBrneTsopeHne 4acTtu Tpe6OBaHI/Il7I 3a cHeT npegmMmeTa 3arnora, U npu 3TOM yka3aHHble Tpe6OBaHMFI He
npegocTaBliAd0T npas rojioca, KoTopble MMEKT 00OblYHbIE KpeauTopbl. Takxke nHoraga npaBo royiocosaTtb Ha
co6paH|/|9|x KpegonTopoB 1 BOSMOXXHOCTb MOJTyYNUTb KOHTPOJ1b Ha I'IpOLI,GD,ypOVI 68HKpOTCTBa, BKI1HO4a4d
onpenenexHne nopsagka npoaaxuy He3arnoXeHHOro nMmyulecTtsa AOJTKHUKa, MOryT MMeTb 60]'IbLIJyIO LEHHOCTb
Ona 3anorosoro KpeanTtopa, 4em npenmyLlleCcTteBeHHoe yaoBrieTsopeHne 4act ero Tpe6OBaHVIl7I.

MoaroToBNEHHLIN HAMK O630p M3MEHEHUI 3aKoHOAAaTeNbCTBa No OaHHOMY BOMNPOCY pa3MeLlleH 30ecChb.



B Takmx CUTyaunax HEKOTOPbIe 3aroroebie KpeauTopbl NbiTallMCb YMEHbLNTb pa3Mep obecnevyeHHoOro
obs3aTenbCcTBa NyTEM OTKa3a OT OCYLLECTBMNEHMS NpaBa 3anora B 4acTn TpeboBaHuin, He BbicBObOXaasA
3anoxeHHoe nmyulectso. OgHako cyaebHas npakTuka HEOAHO3HaYHO CMOTpena Ha 3TOT BOMpocC.

IIpaBonnpuMeHHUTEIbHAA MPAKTUKA 10 BbIHeceHUus1 OnpeaeseHust

[o OnpepneneHns cyaebHas npakTuka oTpaxana Asa noaxoda K oTkasy 3arnorosoro kpeguropa ot
OCYLLIECTBNIEHNS NpaBa 3anora. HekoTopble Cy/bl®, CO CCbIMKOM Ha MPUHLMM UCTIO3UTUBHOCTM B
OCYLLEeCTBMNEHUN rpaXKaaHCKMX Npas, yOOBMNETBOPSANN 3asBEeHNs 3anorosbix kKpeamtopos 06 oTkase oT
ocyLlecTBMNeHns npas 3anora. B To e Bpemsa BCTpeyancs 1 MHoW nogxon, korga cyAbl 0TKasbiBanmcb
BHOCUTb M3MEHeHUs B peecTp TpeboBaHUM KpeauTopoB Ha OCHOBAHMM OTKa3a 3arioroBoro Kpeamropa oT npas
3arnora, MOTUBMPYS CBOE peLleHre TeM, YTO Takol 0TKa3 HapyLuaeT npasa ApYyrixX KpeaAuTopoB® Un TeM, YTO
OTKa3 BO3MOXEH TONbKO Ha cTagusax (OUHAHCOBOIro 0340POBMEHNS UMW BHELLHErO YNpaBneHus , Unm Tem, 4To
OTKa3 HEBO3MOXEH B Cuiy 006a3aTenbHOCTU cyaebHbIX akToB (onpeaeneHns o BKIIOYEHUN B peeCTp)s.

Mcxoaa ns tTakom NPaKTUKK, 3anorosble KpeguTopbl onacarimCb NPpUMEeHATb OTKa3 OT OCYyLUEeCTBIIEHUA npaBa
3arora B OTHOLWEHUN YaCTn TpeGOBaHMIZ B 6aHKpOTCTBaX.

B cutyaumsx, korga Heo6xoamMmMo 6bINo NONy4YMTb NPAaBO rofioca Ha cobpaHuAx KPeanTopPOB AOIMKHUKAE,
3anoroBble KpeamTopbl Npuberanu K yCTyrnke NoAKOHTPONIbHOMY UM fiMLy YacTu TpeboBaHMn N0 OCHOBHOMY
obsasaTenbcTBY 6€3 YCTYNKM Npas No AoroBopam 3anora (YCTynka Yyactu TpeboBaHuin kak HeobecnevyeHHbIX).
lMocne aToro npomnssBoamnack 3amMmeHa KpeauTopa NoAKOHTPOSbHLIM NULOM Kak NpoLeccyanbHbIM
npasonpeemMHVKoM B ferne o baHkpoTcTBe. [leHexHoe TpeboBaHune, NoNy4YeHHOEe LleCCMoHapMeM, oTpaxanoch
B peecTpe kak HeobecnevyeHHoe 3anoroM, B pesynbtaTte Yero LeccnoHapui npnobpetan npaso ronoca.

OnuncaHHbIN MexaHnu3m YCTYIKN HeobecnevyeHHoro Tpe6OBaHVIFI XO0TA U Npnu3HaeTcqa 4onyCctuMbiM B cyp,e6H017|
I'IpaKTVIKee, OfHaKo HeceT B cebe pAa CyweCTBEeHHbIX HE4OCTAaTKOB. OH Heyp,o6eH, TakK Kak Tpe6yeT
coBepLlieHNA 3Ha4YnTes1IbHOro KoJin4ecrtea OEencTBun, PaCTAHYTbIX BO BpEMEHMN. 3anoroaomy KpeanTopy
HeobxoaMmo npueneyb TpeTbe NTNLUO, 3aKNO4YUTb C TakKMM JNIMLOM O0roBop Uueccuun, NCNoJmHNTb Takomn aorosop
(I'Ipl/l 3TOM YCTYIKa npas Tpe6OBaHVIFI No 3aHWXEHHOW CTOMMOCTU U CO 3HAYUTESTbHON OTCpO‘-IKOIZ nnartexa
MOXET OKa3aTbCA pVICKOBaHHOVI nnn HenplﬂeMﬂeMOVI Nno MHbIM ﬂpVI‘-II/IHaM)7, 06paTVITbC9| C 3adaBJlieHneEM o
npoueccyarnibHOM npasonpeemMcTee 1 00XXOaTbCA yOOBIIETBOPEHUA 3TOrO 3adABlieHUA Cy40M. Kpome TOro,
HarnoroBoe 3akoHoA4aTesNIbCTBO COAEPXKUT CcneunarnbHblie npaBsuiia no y4eTy 40roBopos Leccumn OonroBbixX
00s13aTENbLCTB M3 KpeauTHbIX 40roBopoB And Lernen HanoroobnoxeHusl. Atu npasuna OoJiXHbl ObITb YYTEHDbI
npun ycTyrnke Tpe6OBaHVIF| K OOJIKHUKY, Haxogduemycad B npouenypax 68HKpOTCTBa.

B cBs3u ¢ 3TUM, KOrga HalleMy KIUMeHTY - 3ar0oroBoMy KpeamTopy B gene o 6aHkpoTcTee notpebosanoch
nony4nTb rofnoca, ObIno NPUHATO peLleHne 3asBUTb 06 OTKa3e OT OCYLLECTBIEHMS NpaBa 3anora Ha
ocHoBaHun HoBou cTaTbu 450.1 'K PP, koTopas ogHO3Ha4HO 3akpenuna npaso KpeamTopa Ha 6e3yCrnoBHbIN
OTKa3 OT OCyLLEeCTBMNEHUSA CBOEro npasa, ¥ NepenoM1Tb HEOAHOPOAHYO cyaebHyto npakTuky. [lo BCcTynneHus
B CUMy 3TOW HOPMbI OTKa3 OT OCYLLECTBEHUs npas Mor BbiTb 3asBNeH Ha ocHoBaHuK ctaTtbk 9 [K PO,
KoTopas Gbina cchopmynmpoBaHa 6onee obLimm obpasom.

Oo0cTosiTe1bCTBA Aes1a, paccMoTpeHHoro BC P@®

KB "lOHnactpym BaHk" (OO0) ("BaHK"), 4BNAsicb 3an0orosblM KOHKYpCHbIM kpeamtopom OO0 "XonguHrosast
komnaHus "Mamma" ("OomxkHMK"), Nocne 3akpbiTusa peectpa TpebosaHui KpeamTopos obpaTuncs ¢
3asBIieHNEM O BHECEHUN B HETO M3MEHEHWI NyTeM OoTpaxeHus B HEM yacTun TpeboBaHui baHka K [OrmKHUKY

2 Cwm. noctaHoBneHne AC MOBOKCKOro okpyra oT 12 HosiGpst 2014 r. no aeny Ne A65-18395/2010; noctaHosneHne AC

CeBepo-KaBka3ackoro okpyra ot 27 anpens 2015 r. no geny Ne A32-18644/2014.
®  Cwm. noctaHoBnexne 19 AAC ot 31 mas 2012 . no neny Ne A36-2923/2010.

Cwm. noctaHoBnexue ®AC 3anagHo-Cubupckoro okpyra ot 15 ceHTs6psi 2010 r. no geny Ne A45-3834/2009 u
noctaHosneHune 11 AAC ot 13 gekabps 2010 r. no geny Ne A55-35298/2009.

Cwm. noctaHoBneHue 7 AAC ot 8 ntoHst 2010 r. no geny Ne A45-3834/2009 n noctaHosrnexve 11 AAC ot 13 gekabps
2010 r. no geny Ne A55-35298/2009.

Cwm. noctaHoBnenue lMpeanamnyma BAC P® ot 17 anpensa 2012 r. no geny Ne A46-13479/2009.

Hanpumep, oHa MoxeT TpeboBaTb BHYTPEHHMX 0f00peHnii KpeamTopa, Moo MoxeT BbiTe ocnopeHa Kak
nopospuTenbHas caenka B pamkax gena o 6aHkpotcTae LeccuoHapus (Onpegenernne 3K BC ot 28.04.2016 Ne 306-
3C15-20034).

WHopMaLumoHHbIN GonneTeHb White & Case 2



Kak HeobecneyeHHbIX 3anorom. Lienbio Takoro 3asiBneHns SBNANoCk NonyyeHvre npasa ronoca no Bcem
BOMpocam MOBECTKU AHS Ha cOBpaHusix kpeanTopos [JomkHMKa 1 NoNydYeHne KOHTPOns Hag XO04oM
npouenypbl 6aHKkpoTCTBA.

Cya nepBo MHCTaHUUK nogdepkan nos3vumtio baHka 1 BHEC 3MeHeHus1 B peecTp TpeboBaHuWii KpeauTopos
HomxHuka. Cya anennsiuMoHHON MHCTaHLUMK C TaKMM NMOAXOA0M He cornacuincs U otkasan baHky B
N3MeHeHUn peecTpa TpeboBaHuii kpeauTopoB JomkHuka. ApbuTpaxHblii cyn CeBepo-KaBkasckoro okpyra
OCTaBMI1 NOCTAHOBIIEHNE aNenALUMOHHOrO cyaa 6e3 U3sMeHeHusl.

BC P® ynosnetBopun kaccaumoHHy1o xanoby baHka, oTmeHun cygebHble akTbl anennsumoHHOro 1
OKPY>XHOrO Cyf0B M OCTaBuUI B CUMe onpeaernenne cyga nepson nHctaHumn. B Onpegenennn BC PO ykasan,
41O BaHk No CBOEMY YCMOTPEHMUIO OCYLLECTBIISAET NPUHaANexXallme emy rpaxaaHckne npasa B CBOEM
uHTepece. Npn 3TOM 3aKOH He 3anpeLlaeT 3anorogepXarternto oTka3aTbCa OT YacTu CBOMX NPas, BbiTEKAOLLUX
13 3anora, O4HaKo Npu 3asBfeHUM TaKoro 0TKasa OCyLLEeCTBIEHME STOro Npasa B nocneayoLwemM He
ponyckaeTcd. 3anoroBblin KpeauTop B Aene o 6aHKpoTCTBE He orpaHnyeH 3akoHOM O BaHKPOTCTBE B
BO3MOXHOCTW OTKa3aTbCs OT OCYLLECTBMEHUS nNpasa 3anora nofHOCTbIO UMW B 4acTu Nocne 3aKpbITus
peecTpa TpeboBaHUN KPeaMToPOB, Kak C BbICBODOXAEHMEM NpeaMeTa 3anora, Tak u 6e3 Takosoro. Npu
OTKase OT 3anora peectp TpeboBaHMN KpeaUTOPOB AOMKEH BbITb COOTBETCTBYOLLMM 06pasoM U3MEHEH
cyaowm, BegyLumm geno o 6aHkpoTtcTe. CTpemneHne 3anoroBoro Kpeautopa BOCNofb30BaTbCH NpaBoMm
rorioca npu oTkase oT 3arora He MOXeT OLEHMBATLCA Kak NPOTMBOMNPAaBHOE, TakK Kak y4acTue B MPUHATUN
peLleHnin Ha cobpaHnsIxX KPeaUTOPOB ABMSETCH HEOTbEMIIEMbIM NPABOM HE3ar0roBOro KpeauTopa.

B pesynbTare BbaHk nony4un oonee 50% ronocos Ha COGpaHMFIX KpeanTopoB OOJTKHUKA, HE YMEHbLLUB
KOJITM4eCTBO 3aJIOXXEeHHOro nMmyulecrtsea.

BuiBOaBI

BC P® BnepBble NpUMEHWIT B OTHOLLEHWM 3a0rOBOro KpeamTopa B gene o 6aHKkpoTCTBe HOBYHO cTaTbio 450.1
'K P®, ykasaB, 4TO Takomn KpeguTop Brnpase No CO6CTBEHHOMY YCMOTPEHUIO PacnopshKaTbCs
npyvHagnexawmmm emy npasamu. [pyu 3ToM 3anoroBbi KpeanMTop BNpaBe OTKa3aTbCs OT 3ariora B YacTu Kak
C NPOMOpLUMOHArbHbIM BICBODOOXAEHNEM MMYLLECTBA U3 3arora, Tak U 6e3 TakoBOro, yMEHbLUMB pasmep
obecneyeHHoro TpeboBanus. BC PP Takke ocobo nogvyepkHyn, YTO Npu OTKase OT OCYLLECTBMEHUS NpaBa
3anora BOCCTaHOBIEHME 3TOro npaea B OyayLemM HEBO3MOXKHO, YTO MPSMO criegyeT U3 4Yactu 6 ctatbu 450.1
MK PO.

OnpegeneHune oTBeYaeT TEHAEHUUN YyCUNEHWS 3almnThbl NpaB 3anoroBbIX KpeauTopoB B Aenax o 6aHKpoTcTee.
Moaxon BC P® nossondeT 3anoroBbiM KpeamMTopaMm yxe nocne 3akpblTus peectpa TpeboBaHuin Kpeanutopos
COOTHECTM pa3mep obecneveHHbIX 3anorom TpeboBaHn ¢ pearnbHOM CTOMMOCTBIO 3aMOXEHHOMo NMYyLLecTBa
n, Npu HeoBXxoAMMOCTH, OTKasaTbCs OT obecneyeHns Yactu TpeboBaHUN, NPeBbILLALWMX CTOUMOCTb
npeamMeTa 3anora, 4Tobbl NONy4YnTbL KOHTPOMb Npoueaypbl 6aHkpoTcTBa. OTKa3 OT Npasa 3anora B 4acTu,
3asBrieHHbIN B cOOTBETCTBUU co cTaTben 450.1 K PO, cyuiecTBeHHO ynpoCcTUT U YCKOPUT NpoLecc
nony4YeHnst Nnpasa ronoca Ha cobpaHnn KPeamMTopoB MO CPaBHEHUIO C YCTYMNKON TpeboBaHus.

Mopxopn BC P®, nanoxeHHoii B OnpegeneHmmn, MOXeT Takke HalTU MPpUMEHEHMEe B CUTyauusx, koraa
OOIMKHMK OOHOBPEMEHHO SIBNSIETCSA MOPyYMTENEM U 3anorogartenem, npegoctaBmBLLMM obecnedeHmne
06sa3aTenbCTB TpeThero nuua. B aTom cnydae, cornacHo nosvumm lNpesnanyma BAC Po?, TpeboBaHus K
OOIMKHMKY KaK MOPYyYUTENIO YYMTBIBAOTCS B peecTpe B cocTaBe HeobecneyeHHbIX TpeboBaHUM KpeauTopos
TpeTben oyepeam 3a BbIMETOM CyMMbI, BKIIOYEHHON B peecTp Kak obecneyeHHown 3anorom. 3anorosble
TpeboBaHwusi, B CBOKO OYepeb, yYMThIBAKOTCS B PEECTPe, UCXOAA U3 CTOMMOCTU 3arIOXKEHHOIO MMYLLLECTBA, HO
He ©oree CyMMbl, Ha KOTOPYHO 3ari0roBbIN KPeAUTOP Brpase FIpeTeHﬂ,OBaTbQ. CooTBeTCTBEHHO, NpaBO roroca
KpeauTopy NpefocTaBnsloT ToNbko TpeboBaHNMs Ha OCHOBaHUM AOroBOpa NOPYYUTENbLCTBA 33 BblYETOM
3anoroBbix TPeOOBaHMI, BKITKOYEHHbLIX B peecTp TpeboBaHuUn kpeamMTopoB. [peactaBnsercs, YTo B AaHHOMN
cuTyauun, 4Tobbl NOMYYUTbL JOMOSNTHUTENBHBIE Fofoca Ha CoOBpaHUsaX KpeaUTOPOB NOPYYUTENS, KpeauTop
MOXET OTKa3aTbCs OT OCYLLECTBMNEHUSA NpaBa 3anora B 4acTty TpeboBaHMIN 1 NPOCUTb CY4 YMEHbLUNTL pasMep

8 MocraHosneHwe Mpeananyma BAC P® Ne 18262/10 ot 26 anpensi 2011 r. no geny Ne A08-10540/2009-116
(Cbepbark npomus SHepzomalu).

MyHkT 20 MocTtaHosneHus MNMneHyma BAC P® ot 23 nona 2009 r. Ne 58 "O HekoTOpbIX BONpOcax, CBA3aHHbLIX C
yAoBneTeopeHvem TpeboBaHui 3anorogepxartenst npu 6aHkpoTcTBe 3anorogarens”.
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obecneyeHHoro 3anorom o06si3aTenbCTBa U YBENUYMTL pasmep HeoGecneyeHHoro o6si3aTensCcTea Ha
OCHOBaHMK 4OroBOpa NOpy4MTenbCTBa.

Yant ang Kenc nnk
PomaHoB nep., a. 4
125009 Mockea, Poccusa

T +7 495 787 3000

HacToswwmn 0630p npeacrasnaeTt cobon KpaTKoe U3NoXeHne NocnegHNX U3SMeHeHU B POCCUNCKOM 3aKoHOAaTeNbCTBE U He SBNsSeTCs
ropuanyecKon KOHCYJ'IbTaLI,VIeVI. 3a KOHCYJ'IbTaLl,VIeVI MO KOHKpeTHOMY BONpOCYy cneayeT 06pa|J.l,aTbCF| HenocpencTBeHHO K OPUCTY.

B HacTosiem 063ope YawnT aHg Kelic o3HavaeT MexayHapoaHyHo lopuanydeckyto mpmy, coctosLyto us Yaut ang Kenc J1J1M1,
TOBapULLECTBA C OrpaHNYeHHOI OTBETCTBEHHOCTLIO, 3aperncTPUPOBaHHOrO B WTaTe Hblo-Mopk, Yait aug Keiic MMM, ToBapullecTsa ¢
OrpaHUYeHHON OTBETCTBEHHOCTbLIO, YHYPEXAEHHOrO COrnacHo npaBy AHMMNKW, U BCeX NpoYmx addunmpoBaHHbIX TOBapULLECTB, KOMMNaHWIA
N CTPYKTYP.
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